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[6450-01-M] 
DEPARTMENT OF ENERGY 


Economic Regulatory Administration 


[10 CFR Parts 500, 501, 502, 503, and 505} 
(Docket No. ERA-R-78-19] 


PROPOSED RULES TO IMPLEMENT THE 
POWERPLANT AND INDUSTRIAL FUEL USE ACT 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Notice of proposed rulemak- 
ing and public hearing. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) is propos- 
ing rules to implement provisions of 
the Powerplant and Industrial Fuel 
Use Act of 1978 (FUA) which prohibits 
the use of petroleum and natural gas 
by certain electric powerplants and in- 
dustrial major fuel burning installa- 
tions. In general, FUA will become ef- 
fective on May 8, 1979, 180 days after 
the date of enactment. These rules es- 
tablish procedures and criteria upon 
which users may petition for exemp- 
tion from the prohibitions of the Act. 
These rules also establish a require- 
ment for a Fuels Decision Report 
which must be submitted as part of 
any petition for exemption. 


DATES: Comments by February 2, 
1979, 4:30 p.m. Hearing dates: To be 
announced. 


ADDRESS: All comments to: Public 
Hearing Management, Docket No. 
ERA-R-78-19, Department of Energy, 
Room 2313, 2000 M Street NW, Wash- 
ington, D.C. 20461. Hearing locations: 
To be announced. 


FOR FURTHER 
CONTACT: 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, Department of 
Energy, Room B-110, 2000 M Street 
NW., Washington, D.C. 20461, 202- 
634-2170. 

Stephen M. Stern (Regulations and 
Emergency Planning), Economic 
Regulatory Administration, Depart- 
ment of Energy, Room 6010, 2000 M 
Street NW., Washington, D.C. 20461, 
202-254-9766. 

Barton House (Fuels Regulation— 
Program Office), Economic Regula- 
tory Administration, Department of 
Energy, Room 61281, 2000 M Street 


INFORMATION 


NW., Washington, D.C. 20461, 202-. 


254-3905. 


James Heffernan (Office of General- 
Counsel), Department of Energy, 
Room 6114, 12th and Pennsylvania 
Avenue NW., Washington, D.C. 
20461, 202-566-9296. 


SUPPLEMENTARY INFORMATION: 


PROPOSED RULES 


I. Background 
II. Coverage 
A. New powerplants 
B. Existing powerplants 
C. New installations 
D. Existing installations 
III. Other Related Rules 
A. Proposed rules for existing facilities 
and system compliance option 
B. Transitional facilities and other mat- 
ters 
C. Forms 
D. Guidelines 
IV. Fuels Decision Report 
V. Specific Comments Requested 
A. Competition 
B. Urban policy 
C. Filing fees 
D. Definition 
E. Natural gas definition 
F. Petroleum definition 
G. Definition of units within aggregation 
H. Reconstruction of refurbishment of 
powerplants and installations 
I. Fuels decision report 
J. Cost calculations 
1. Alternative cost comparison method- 
ologies 
2. Substantially exceeds index 
3. Specification of discount rates 
4. Capital outlays 
5. Investment tax credit and accelerated 
depreciation id 
6. Powerplant annual capacity factor 
7. Fuel and other price projections 
8. Other factors for powerplants 
K. Use of fluidized bed combustion not 
feasible—generail requirement for per- 
manent exemptions 
L. Alternative powerplant site—general re- 
quirement for permanent exemption 
M. Terms and conditions 
N. Environmental requirements exemp- 
tion 
O. Capital availability exemption 
1. Powerpiants: Small utilities 
2. Installations 
P. Cogeneration exemption 
Q. Fuel mixtures exemption 
R. Solar energy 
S. Reliability of service exemption 
T. Intermediate load exemption 
U. Temporary exemption for future use of 
synthetic fuels 
V. Product/process requirements exemp- 
tion 
W. Environmental planning 
X. Regulatory efficiency and intergovern- 
mental coordination 
VI. Comment Procedures 
A. Written comments 
B. Public hearings 


TEST OF PROPOSED RULES 
APPENDIX: DRAFT REGULATORY ANALYSIS 
I. Background 


The Fuel Use Act (FUA) renews a 
national commitment to restrain the 
unnecessary use of our dwindling oil 
and natural gas resources and to check 
our growing dependence on foreign 
energy supplies. Efforts to encourage 
greater coal and alternate fuel use in 
place of oil and gas began with -enact- 
ment of the Energy Supply and Envi- 
ronmental Coordination Act of 1974 
(ESECA), Public Law 93-317, in June 
1974. ESECA authorized DOE to pro- 
hibit certain existing powerplants and 


installations from burning petroleum 
and natural gas and to order certain 
powerplants and installations in the 
“early planning process” to be built 
with coal burning capability. Before 
DOE could issue any order under 
ESECA, it had to make detailed tech- 
nical findings. The burden of proving 
these findings for each order was 
placed upon DOE. In addition, the 
order was not effective under ESECA 
until DOE had completed a three- 
stage administrative process. 

Under FUA, DOE can establish a 
more effective and comprehensive pro- 
gram. In contrast with the provisions 
of ESECA, FUA itself prohibits the 
use of petroleum and natural gas by 
certain powerplants. FUA also autho- 
rizes DOE to prohibit by rule or by in- 
dividual order the use of natural gas 
or petroleum by certain other power- 
plants and installations. FUA also es- 
tablishes a process by which DOE may 
exempt a powerplant or installation 
from any prohibition if certain criteria 
are met. The burden of proof of dem- 
onstrating.that an exemption is war- 
ranted rests on the petitioner request- 
ing the exemption and not on DOE. 


II. Coverage of FUA 


The prohibitions and exemptions 
provided for in FUA apply to four 
major categories of users: new power- 
plants, new installations, existing 
powerplants, and existing installa- 
tions. ERA will therefore organize its 
rules to include in separate parts all 
applicable rules relating to the prohi- 
bitions and exemptions for each user 
category. A part common to all will de- 
scribe a Fuels Decision Report which 
must accompany petitions for exemp- 
tion and other common parts contain- 
ing various procedural and other pro- 
visions. 

FUA addresses the major user cate- 
gories as follows: 

A. New powerplants (Part 503). A 
new powerplant is prohibited from 
using petroleum or natural gas as a 
primary energy source, and is prohibit- 
ed from being constructed without the 
capability to use an alternate fuel asa 
primary energy source, unless we 
grant an exemption from such prohi- 
bitions. We may grant a temporary or 
permanent exemption from these pro- 
hibitions if a petitioner demonstrates 
that certain physical, economic, envi- 
ronmental, legal, or other factors pre- 
clude compliance as enumerated in 
these proposed rules. We may grant a 
temporary exemption, generally for a 
period of up to 5 years. if compliance 
with a prohibition cannot be accom- 
plished immediateiy. A permanent ex- 
emption may be granted in those in- 
stances in which compliance with the 
prohibitions will not be possible. 

B. Existing powerpiants (Part 504). 
Regulations with respect to existing 
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powerplants will be set forth in a sub- 
sequent Notice of Proposed Rulemak- 
ing, which is scheduled to be issued in 
the near future. 

C. New installations (Part 505). A 
new installation consisting of a boiler 
is prohibited from using petroleum or 
natural gas as a primary energy source 
unless we grant the installation an ex- 
emption from the prohibition. We are 
also authorized to prohibit by rule the 
use of petroleum or natural gas by 
new installations other than boilers 
where it is apparent that an exemp- 
tion would not otherwise be warrant- 
ed. We may grant a temporary or per- 
manent exemption from the prohibi- 
tions, whether imposed by statute or 
rule, if a petitioner demonstrates that 
certain physical, economic, environ- 
mental, legal, or other factors pre- 
clude compliance as enumerated in 
these proposed rules. We may grant a 
temporary exemption generally for a 
period of up to 5 years, if compliance 
with a prohibition cannot be achieved 
immediately. A permanent exemption 
may be granted in those instances in 
which compliance with a prohibition 
will not be possible. 

D. Existing installations (Part 506). 
Regulations with respect to existing 
installations will be set forth in the 
same subsequent Notice of Proposed 
Rulemaking reference with respect to 
powerplants. 


III. Other Related Rules 


A. Proposed rules for system compli- 
ance option (Part 507). These pro- 
posed rules do not include rules relat- 
ing to the system compliance option 
(Part 507). We intend to issue those 
proposed rules at the same time as we 
issue proposed rules with respect to 
prohibitions and exemptions for exist- 
ing powerplants and installations, as 
stated above. The preamble of that 
notice of proposed rulemaking will ad- 
dress the issues and alternate propos- 
als associated with those proposed 
rules. 

B. Transitional facilitities and other 
matters. Prior to publication of final 
rules implementing FUA, we may pro- 
pose separate rules for, and receive, 
consider and take action on: 

1. Criteria and procedures by which 
owners of powerplants and installa- 
tions, which were acquired or for 
which substantial construciton was un- 
dertaken between April 20, 1977, and 
November 9, 1978, may petition for 
_those units to be defined as “existing” 
rather than “new” units under FUA. 
(Part 515 “Transitional Facilities’’); 

2. Petitions for exemption filed by 
certain powerplants as provided for in 
section 902(a) of FUA; 

3. Petitions for exemptions under 
section 211(d) of FUA (Temporary Ex- 
emptions for the Use of Petroleum by 
Certain Installations) filed by installa- 
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tions as provided for in section 902(b) 
of FUA; and 

4. Provide notice in the FEDERAL REc- 
ISTER on the procedures to be followed 
by certain installations previously 
issued prohibition orders to elect cov- 
erage under FUA as provided in sec- 
tion 762(a) of FUA. 

C. Forms. The proposed forms which 
must be submitted as part of a petition 
for exemption from any of the prohi- 
bitions and any other forms will be 
published in the FrpERAL REGISTER 
and public comments solicited at a 
later date. 

D. Guidelines. From time to time, 
ERA will develop, as necessary, formal 
guidelines in support of regulations 
promulagated under FUA, and may 
publish them in the Federal Register 
for public review and comment. 


IV. Fuels Decision Report (Part 502) 


As part of this notice we are publish- 
ing for public comment rules for a 
Fuels Decision Report which is re- 
quired to be submitted as part of any 
petition for exemption. The purpose 
of the Fuels Decision Report is to pro- 
vide petitioners with the opportunity 
to demonstrate to ERA their good 
faith efforts to comply with the prohi- 
bitions of the Act by avoiding the use 
of natural gas and petroleum. 


V. Specific Comments Requested 


We have issued these proposed rules 
promptly in order to focus public at- 
tention and discussion on the provi- 
sions of FUA, and to expedite imple- 
mentation of this program. In some in- 
stances, we have proposed alternatives 
for your consideration. In all cases, we 
solicit your comments on any issue 
before we reach a final decision on 
these regulations, not only on the spe- 
cific issues and alternative proposals 
we enumerate below. 

A. Competition. Regulatory schemes 
may tend to build in advantages for 
existing and large firms and to stifle 
competition for new entries and ex- 
panding firms. We solicit comments on 
whether these proposed regulations, 
or sections thereof, are likely to have 
adverse, beneficial, or neutral impacts 
on competition. We also welcome com- 
ments and suggestions concerning al- 
ternatives which enhance competition. 

B. Urban policy. We solicit com- 
ments on whether any part of these 
proposed regulations advance or set 
back the goal of preserving and revi- 
talizing towns and cities throughout 
the country. We also solicit comments 
concerning ways we might consider in- 
direct increases in oil] consumption at- 
tributable to granting an exemption. 

C. Filing fees—Part 501, Subpart B. 
The purpose of the proposed fees are 
to recover, to the extent practicable, 
the costs incurred by the Government 
in performing the analysis necessary 
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to grant or deny a petition for an ex- 
emption. Analysis of each exemption 
petition will require us to analyze one 
or more of the following components: 


@ Environmental data, 

@ Financial data, 

@ Engineering data, 

@ Fuel supply/transportation data. 


Based upon the experience gained in 
administering the ESECA program, we 
anticipate that, at a minimum, the 
cost of each of the analytical compo- 
nents will be as follows: 


@ Environmental analysis—2 man- 
years @ $30,000 equals $60,000; 

e Financial analysis—75 man-days or 
¥z man-years equals $10,000; 

e@ Engineering analysis—75 man-days 
or 4 man-years equals $10,000; 

eFuel supply and transportation; 35 
man-days or % man-years equals 
$5,000. 


We propose that the fees will be 
levied only once irrespective of the 
number of alternative fuels analyzed 
by the applicant. The basis data and 
methodology required to perform the 
requisite analyses for one alternate 
fuel will generally be applicable to any 
additional alternate fuels analyzed by 
the applicant in his Fuels Decision 
Report. 

We solicit comments on the amounts 
of the proposed fees, on whether they 
should be calculated on the number of 
units at a proposed site, and on the 
number or type of exemptions to 
which fees pertain. Further, we invite 
comment on whether the fees should 
be based on other factors, such as the 
size or cost of the unit. 

D. Definitions. We note that the 
definitions also will apply to existing 
facilities, rules, which we have not yet 
proposed. Therefore, we particularly 
invite your early analysis of our pro- 
posed definitions as they would apply 
to both new and existing facilities, as 
well as opportunities we may have 
overlooked in furnishing the objec- 
tives of the Act. 

E. Natural gas definition § 500.2(d). 
We have proposed that natural gas 
produced from wells with a maximum 
efficient production rate (MPR) of less 
than 250 million Btu’s per day which 
were acquired on or after July 18, 
1977, be classified as “natural gas” 
rather than as an alternate fuel. The 
purpose of this proposed definition is 
to preclude users from escaping the 
statutory prohibitions on natural gas 
use simply by purchasing wells which 
meet the MPR criteria. As an alter- 
nate approach, we are also considering 
a permit system whereby ERA would 
evaluate the wells acquired on or after 
July 18, 1977, on a case-by-case or geo- 
graphic basis prior to determining the 
definition of the gas. Possible factors 
we would consider in making this de- 
termination would include the circum- 
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stances under which ‘ownership of the 
wells was acquired, the size of the res- 
ervoir in which the well is located, the 
alternative uses of the gas, and the ge- 
ographic location (i.e., region of the 
country) of the well. We request your 
comments on these or other alterna- 
tive approaches. 

In addition, we are evaluating the 
merit of limiting the amount of natu- 
ral gas burned from wells acquired 
prior to July 18, 1977, which have an 
MPR of less than 250 million Btu’s/ 
day. Under this approach, ERA would 
exclude from the definition of natural 
gas only the percentage of the gas pro- 
duced which corresponds to the user’s 
net working interest (ie., 100 percent 
less the basic landowner’s royalty and 
other interests). ERA would consider 
the percentage of gas produced from 
the well which represents the land- 
owner’s royalty and other interests as 
“purchased gas” subject to the prohi- 
bitions of the Act. ERA will publish 
the procedures for making the demon- 
strations required by the “natural gas” 
definition at a later date. 

We are also considering permanently 
excluding from the definition of natu- 
ral gas geopressurized methane pro- 
duced from wells drilled before 1990, 
thus making it an alternate fuel for 
the purposes of these regulations. This 
approach is based on the premise that 
the production of geopressurized 
methane has not crossed the techno- 
logical threshold necessary to permit 
extensive production by 1990. We be- 
lieve this would provide an incentive* 
for the development of this valuable 
resource. We invite comments on 
whether geopressurized methane 
should be excluded from the defini- 
tion of natural gas; what other exotic 
gases, such as methane from coal 
seams, should be excluded; and wheth- 
er this exclusion should be restricted 
to use in existing units, thus preclud- 
ing the availability of temporary ex- 
emptions for use of these gases by new 
units. We are interested in suggestions 
and comments conrerning other ad- 
ministrative means for providing in- 
centives for the development and use 
of these gases. 

F. Petroleum definition—§ 500.2(e). 
We are considering excluding from the 
definition of petroleum those byprod- 
ucts from refinery operations which a 
refinery user could demonstrate are 
beth commercially unmarketable and 
could be used elsewhere in the plant 
to replace petroleum or natural gas. 
We request comments on this interpre- 
tation of the petroleum definition and 
the appropriate means by which a re- 
finer could make this demonstration 
to ERA. We will publish for comment 
proposed procedures for making this 
and other required demonstrations for 
the petroleum definition at a later 
date. 


PROPOSED RULES 


G. Definition of units within aggre- 
gations—§ 500.2(a). A powerplant or 
installation is defined as a unit which 
has a design firing rate of 100 million 
Btu’s per hour (MMBtu/hr) or great- 
er, or is in a combination of two or 
more such units which are located at 
the same site and which in the aggre- 
gate have a design firing rate of 250 
MMBtu/hr or greater. Within the ag- 
gregations, we propose to define as 
“new” only those units whose con- 
struction cause the aggregated design 
firing rate at the site to exceed 250 
MMBtu/hr. In such a case, the units 
contributing to the aggregation of 250 
MMBtu/hr would be defined as exist- 
ing once the “new” unit was construct- 
ed. Thus if three 80 MMBtu/hr units 
were constructed at a new site in 1979 
(subsequent to enactment of FUA), 
and a fourth 80 MMBtu/hr unit were 
constructed in 1980, at the time of the 
construction of the fourth unit, the 
three units constructed in 1979 would 
be defined as ‘existing’ and only the 
fourth unit would be defined as ‘‘new” 
for the purposes of these regulations. 
We solicit comments on this proposal. 

H. Reconstruction or refurbishment 
of powerplants and _ instaliations— 
§ 500.2(a). We propose to treat any 
powerplant or installation as new 
which has been reconstructed or refur- 
bished or added to since April 20, 1977, 
to the extent that the cost of such re- 
construction, refurbishment, or addi- 
tion equals or exceeds 50 percent of 
the price of a replacement unit. We 
invite public comment on whether 50 
percent of the replacement unit cost is 
the appropriate criteria. 

I. Fuels decision report—Part 502. 
We call your attention to the require- 
ment that a Fuels Decision Report ac- 
company all requests for exemption. 
We expect to base much of our regula- 
tory review on this document. We so- 
licit your comments on this proposed 
rule. 

We are particularly interested in 
comments and suggestions relating to 
how a petitioner can demonstrate that 
he made a good faith, competent 
effort to avoid using petroleum and 
natural gas. As a general rule, we 
would expect a petitioner to consider 
all reasonable alternatives, including 
alternate fuels, combinations of two or 
more alternate fuels, and mixtures of 
one or more alternate fuels with petro- 
leum or natural gas. We ask to focus 
on a broad range of alternate fuels, in- 
cluding the following: coal, solar, mu- 
nicipal waste, wood chips, low and 
medium Btu gas from coal, byproduct 
fuels such as black liquor, petroleum 
coke, industrial waste byproducts, bio- 
mass, synthetic fuels derived from coal 
and other alternate fuels. 

In addition, we solicit comments re- 
lating to the number and kinds of 
fuels a petitioner must examine in pre- 


paring the Enyironmental Impacts 
Analysis chapter (§ 502.16) of his Fuels 
Decision Report in order to aid us in 
our review. of the environmental im- 
pacts of the grant or denial of the pe- 
tition. We also solicit comments on 
whether petitioners requesting tempo- 
rary exemptions should be required to 
submit a complete Fuels Decision 
Report as part of their petition. 

J. Cost calculations § 503.5 and 
§ 505.5. Section 212 of the Act provides 
that ERA must grant an exemption 
from the prohibitions due to lack of 
alternate fuel supply at a reasonable 
cost if the cost of using an alternate 
fuel substantially exceeds the cost of 
using imported oil. We have proposed 
rules which provide the criteria, meth- 
odology, and eviderrce requirements 
for making this cost comparison. In all 
cases, we have determined that this 
cost comparison must include the capi- 
tal, operation and maintenance, and 
fuel costs associated with any particu- 
lar fuel choice, and that these costs 
must be expressed in real terms dis- 
counted to present value. The follow- 
ing sections address specific compo- 
nents of the cost calculation, and solic- 
it comments on the alternate propos- 
als and issues associated with the cost 
calculations. 

1. Alternative cost comparison meth- 
odologies. We are proposing to use a 
cost comparison test based on a ration 
index. Under this methodology, a peti- 
tioner must construct a ratio compar- 
ing the present value of using an alter- 
nate fuel to the present value of using 
imported oil. If the ratio obtained is 
higher than some specific ratio desig- 
nated by ERA in the final rules, ERA 
would determine that the cost of using 
coal substantially exceeds the cost of 
using imported oil, and would ‘grant 
the exemption. If, however, the ratio 
obtained is less than the ratio desig- 
nated as the decision point, ERA 
would deny the exemption. Sections 
503.5 and 505.5 of the proposed rules 
describe this methodology in detail. 
We welcome comments on the pro- 
posed methodology. 

The alternative ERA is considering 
employs a methodology based on the 
concept of a specific dollar or percent- 
age amount added to the price of im- 
ported oil. ERA would use this ‘direct 
increment” methodology to determine 
when the cost of using coal or another 
alternate fuel substantially exceeds 
the cost of using imported oil. Under 
this alternative, the petitioner would 
calculate the cost, discounted to the 
present, of using an aiternate fuel, in- 
cluding the associated capital and op- 
eration and maintenance costs. He 
would then calculate these costs using 
the equations specified in §§ 503.5 and 
505.5 with the single exception that 
the price of oil would be obtained by 
adding the price of imported oil and 
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some constant increment or percent- 
age specified by ERA. If the present 
value cost of using an alternate fuel is 
greater than the cost of using oil 
priced in this manner, we would con- 
clude that the cost of using an alter- 
nate fuel substantially exceeds the 
cost of using imported oil, and would 
grant an exemption. We invite com- 
ment on the direct increment method- 
ology for the cost comparision as well 
as on what specific increment or per- 
centage should be used. 

2. Substantialiy exceeds index. We 
propose to designate a specific index 
as the decision point for the substan- 
tially exceeds test. If we choose to use 
this method, the specific ratio selected 
as the index will probably be between 
1.3 and 1.8, but a higher ratio may fi- 
nally be selected. We are using a ratio 
of 1.6 in these proposed regulations 
for iliustrative purposes. We are con- 
sidering a specific value for the alter- 
native direct increment test which 
would have comparable effect. We 
intend to update the index periodical- 
ly. We invite comments on the magni- 
tude of the index and on whether the 
same index should be used for power- 
plants, installations, purchased elec- 
tric power, and for the general and 
special cost tests. 

3. Specification of discount rates. 
The cost calculation procedures in 
$§ 503.5 and 505.5 require that real un- 
inflated discount rates be used. We 
have tentatively set discount rates for 
new powerplants at 3.5 percent per 
annum (over and above the annual 
rate of inflation) and have estimated 
the discount rate at 7 percent per 
annum (over and above the annual 
rate of inflation) for new major fuel 
burning installations. We are also con- 
sidering setting separate discount 
rates for categories of powerplants 
and major fuel burning installations 
by regulatory jurisdiction or industrial 
grouping. We well also consider admin- 
istratively feasible ways of using a spe- 
cific discount rate for each firm or in- 
dustry based upon their financial fac- 
tors. We welcome comments on the de- 
sirability and administrative practical- 
ity of these alternatives. 

4. Capital outlays. We solicit com- 
ments on whether the capital outlays 
considered under the cost comparison 
test should be restricted to boiler and 
pollution control equipment only, or 
whether they should include other 
specified depreciable assests, land, and 
working capital. We also solicit com- 
ments on the appropriate treatment of 
salvage value for assests with useful 
lives that differ from the main useful 
life of the powerplant or installation 
under consideration. 


'Note: For powerplants, cost would be cal- 
culated according to equations 2 and 7 of 
$503.5 of these regulations. For installa- 
tions, cost would be calculated according to 
equations 2 and 7 of § 505.5 of these regula- 
tions. 
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5. Investment tax credit and acceler- 
ated depreciation. Consistent with the 
provisions of the Energy Tax Act of 
1978, we propose that petitioners for 
exemptions for powerplants and in- 
stallations not be allowed to take into 
consideration investment tax credits 
for oil and gas fired units in comput- 
ing cost for the purpose of the com- 
parative cost calculation. In addition, 
we propose that petitioners requesting 


- exemptions for installations not be al- 


lowed to use accelerated depreciation 
in computing the costs of oil or gas 
fired units. By the sarne token, we pro- 
pose to require that petitioners deduct 
from the cost of the alternate fuel 
unit the maximum investment tax 
credit available and the present value 


‘of the maximum accelerated depreci- 


ation rate aliowed by law. In other 
words the proposed rules assume that 
the petitioner will realize the benefits 
of the investment tex credit and accel- 
erated depreciation immediately for 
alternate fuel fired units. We welcome 
comments on these proposals. 

6. Powerplant annual capacity 
factor. We have proposed that 70 per- 
cent be used for the annual capacity 
factor for new powerplants fer the 
purpose of computing cost. We are 
considering an aiternative approach 
which permits the petitioner to rebut 
this 70 percent annual capacity factor 
assumption by considering the impact 
upon the unit under consideration of 
changes in the use of existing power- 
plants in his electrical region. 

To rebut the 70 percent assumption, 
you would have to demonstrate that 
the powerplant under consideration 
would operate at an average annual 
capacity factor significantly different 
than 70 percent over the life of the 
unit. The average annual capacity 
factor for this unit would have to be 
greater than 80 percent or less than 60 
percent to constitute a significant dif- 
ference. You would have to calculate 
the annual capacity factor for the unit 
under consideration on the basis that 
that unit would be economically dis- 
patched with all other powerplants in 
your electrical region, as if that elec- 
trical region were one large utility. We 
also would require that the oil/gas 
fired unit which is compared with the 
alternate fuel fired unit for cost calcu- 
lation purposes be sized to achieve 
comparable levels of system reliability 
for the electrical region. 

We invite your comments on the ad- 
ministrative and technical feasibility 
of, as well as necessity for, this alter- 
native approach, as well as comments 
on other alternative approaches which 
would address the impact of existing 
powerplants in a petitioner’s electrical 
region upon the cost of the power- 
plant under consideration. We also 
invite comment on whether the aver- 
age annual capacity factor for the 


53977 


powerplant under consideration 
should be a simple average of the 
yearly annual capacity factors or a 
weighted average—weighted by the 
annual discount factor used to com- 
pute cost. 

7. Fuel and other price projections. 
(a) Fuel prices. We are considering a 
variety of methods for selecting, incor- 
porating and revising projected fuel 
prices for oil, coal, and other alternate 
fuels, in the comparative cost calcula- 
tion. In the proposed rule, we calcu- 
late the price of imported oil by ad- 
justing the fuel price by a factor 
which is the ratio of the average price 
ef recent imported crude oil receipts 
to the average price of recent total re- 
ceipts of domestic and imported crude 
oil. The alternatives under considera- 
tion include, but are not limited to: (1) 
The use of current fuel prices over the 
life of the facility; (2) the use of a spe- 
cific set of fuel price projections such 
as those developed by the Energy In- 
formation Administration or some 
other recognized source; and (3) the 
use of an annually revised margin in- 
corporating refinery and transporta- 
tion costs added to the most recent re- 
finer acquisition cost of imported pe- 
troleum available in the DOE Monthly 
Energy Review at the time the peti- 
tion is submitted. 

We invite comments on the propos- 
als and alternatives, and on methods 
for correctly addressing the problem 
of estimating fuel price levels in 
future years. 

(b) Other prices. The proposed rule 
requires that all estimated expendi- 
tures, except natural gas and petro- 
lium products, be expressed in real 
Cuninflated) terms using the prices in 
effect at the time the petition is sub- 
mitted. We also invite public comment 


-on the use of real (uninflated) prices 


versus the use of nominal, projected 
prices in the cost comparison calcula- 
tions. 

8. Other factors for powerplants. The 
proposed comparative cost calculation 
for powerplants dees not provide. spe- 
cial treatment for: 

e Cost of work in progress; 

e Allowance for funds used in con- 
struction; 

@ Tax normalizations versus flow 
through; or 

@ Public, cooperative, or 
ownership. 

We solicit public comment on the 
need for special treatment for any of 
the above in the case of oil fired 
powerplants or in the case of alternate 
fuel fired powerplants. 

K. Use of fluidized bed combustion 
not feasible—General requirements for 
permanent exemptions—§§ 503.10 and 
404.8. We propose that a petitioner for 
most permanent exemptions be re- 
quired to consider the use of a method 
of fluidized bed combustion of an al- 


investor 
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ternate fuel, and to demonstrate that 
use of such a method is not technical- 
ly or economically feasible. We fur- 
ther propose that if we make a generic 
or site-specific finding that use of such 
a method is technically and economi- 
cally feasible, we will deny a petition- 
er’s request for a permanent exemp- 
tion unless he demonstrates that he 
would be eligible for one of several 
permanent exemptions if the use of a 
method of fluidized bed combustion 
were required. We solicit comments 
and suggestions regarding the criteria 
we should use to make a site-specific 
or a generic finding that use of a 
methed of fluidized bed combustion is 
technically and economically feasible. 
Such criteria could include: 

@ One year’s demonstrated reliable 
operation of the 100 MMBitu/hr 
Georgetown University unit sponsored 
by DOE (which is scheduled to begin 
operation in 1979); 

@ An engineering report prepared by 
a reputable consulting engineering 
firm or boiler manufacturer recom- 
mending the use of a fluidized bed 
unit for an application covered by 
these regulations; 

@ The first sale of a unit of the size 
covered by these regulations to a util- 
ity or industrial concern by a boiler 
manufacturer offering a standard 
boiler warranty of operation; or 

6 A sampie number (three, five, or 
ten) of sales by manufacturers of flui- 
dized bed uniis of the size covered by 
these regulations to domestic utilities 
or industrial concerns. 

We also solicit comments and gener- 
al information on the availability, 
cost, reliability, and current use of 
methods of fluidized bed combustion 
of alternate fuels. 

We are also considering requiring 
that petitioners for exempiion, includ- 
ing for temporary exemptions, make 
preliminary investments in fluidized 
bed combustion units which use oil or 
gas in order to lay the groundwork for 
ultimate perfection of the technology 
and ultimate use of alternate fuels. 
We solicit comments concerning when, 
and in what context, we might insti- 
tute such requirements, and what the 
likely impact of such a requirement 
would be. 

L. Alternative powerplant site—gen- 
eral requiremeni for permanent ex- 
emption—§ 503.11. Section 212 of FUA 
requires that prior to obiaining speci- 
fied permanent exemptions for new 
powerplants, the petitioner must dem- 
onstrate an inability to comply with 
the prohibitions of the act by locating 
the new powerplant at reasonable al- 
ternative sites. We propose to use the 
cost caiculation for new powerplants, 
§ 503.5, as a determinant of whether 
an alternative site is feasible. We wel- 
come your comments on whether we 
should use this approach. We expect 


PROPOSED RULES 


you to consider alternative sites 
beyond a given electric utility’s service 
area, and, indeed, beyond the electri- 
cal regions defined in §500.2(b). We 
also solicit your suggestions on alter- 
native criteria which could be used 
(e.g., a set geographic distance beyond 
which the petitioner would not be re- 
quired to examine alternative sites), 
comments on the evidence require- 
ments for the proposed criteria and 


for any alternatives suggested, and- 


comments on the means of utilizing 
the evidence to definitively measure 
the criteria. 

M. Terms and conditions—§§ 503.12 
and 505.9. The act makes us responsi- 
ble for imposing such terms and condi- 
tions on an exemption that we deter- 
mine appropriate, including “requiring 
the use of effective fuel conservation 
measures which are practicable and 
consistent with the purposes of the 
act”. The kinds of terms and condi- 
tions we may impose go beyond var- 
ious conservation measures, to include 
a variety of other restraints and limi- 
tations. We have proposed that a tem- 
porary exemption be conditioned on 
the use of a mixture, if feasible, 
during the exemption period. We are 
considering conditioning an exemption 
which allows a petitioner to use oil on 
a requirement that the petitioner use 
no more than a specified minimum 
amount of oil, or possibly use no oil at 
all, in the exempt unit in the event of 
national emergency such as an inter- 
ruption of foreign supplies which re- 
sults in the reimposition of oil alloca- 
tion controls. We solicit comments on 
these and other terms and conditions 
we could impose on both temporary 
and permanent exemptions to further 
the objectives of the Act. 

N. Environmental requirements ex- 
emption—§§ 503.33 and § 505.24. ERA 
is considering two alternatives with re- 
spect to this exemption. Under the 
first, any person who plans to request 
a permanent exemption on the 
grounds that use of an alternate fuel 
will violate environmental require- 
ments must first apply for the neces- 
sary environmental permits and re- 
ceive a final determination from EPA 
or the State on these permits. 

This will be our general policy in im- 
plementing the environmental exemp- 
tion. Under the second alternative a 
petitioner could apply for a permanent 
environmental exemption at any time 
prior to a final decision by the rele- 
vant environmental permitting 
agency. Under this alternative, reviews 
of a petition by ERA would not re- 
quire preliminary review by EPA or 
state environmental authority. In this 
case, we would specify criteria which a 
petitioner must meet for such early 
filing. We would also retain the right 
to return without prejudice any early 
submission we deem premature and re- 


quire that the environmental permit- 
ting process be completed. We are 
seeking comments on (1) the useful- 
ness of the proposed and the alterna- 
tive approaches, and (2) on the criteria 
to be used if the alternative approach 
were adopted. 

O. Capital availability exemption— 
§§ 503.34 and 505.24. Section 212 of the 
act states that we must grant a perma- 
nent exemption from the prohibitions 
whenever the-use of an alternate fuel 
would not allow the petitioner to 
obtain adequate capital. We are con- 
sidering several] alternatives for imple- 
menting this “capital availability” test 
for powerplants and installations. We 
invite comments on the proposals and 
alternatives outlined here as well as on 
the general problem of assessing when 
lack of adequate capital might pre- 
clude compliance with FUA. 

1. Powerplants—§ 503.24. Smail Utili- 
ties. We are considering, as an alterna- 
tive to the provisions of the proposed 
regulation, establishing separate crite- 
ria for large utilities and small utili- 
ties. Under this alternative we would 
apply the criteria proposed in the reg- 
ulation to large utilities, and would es- 
tablish separate criteria for small co- 
operative, municipal, and privately 
owned utilities. We solicit comments 
on what criteria are appropriate for 
small utilities, and on which utilities 
should be subject to the separate test. 

2. Installations—§ 505.24. The pro- 
posed rule for installations stipulates 
that to qualify for an exemption, the 
incremental amount of capital needed 
to use an alternate fuel rather than oil 
or natural gas must be 25 percent or 
more than the annua! capital budget 
of the parent firm averaged over the 
last 3 years. In this context, when a 
firm is applying for exemption for one 
or more facilities we may evaluate the 
availability of capital for ali facilities 
at the same time. Once a firm has 
passed this test, we intend to examine 
the firm’s capital financing problem 
on a case-by-case basis. The proposed 
rule does not require a new firm, 
which is not a subsidiary or division of 
another corporation, to make the ini- 
tial 25 percent showing, but does re- 
quire that firm to demonstrate that it 
qualifies for the exemption on a case- 
by-case basis. 

We are considering an alternative 
which wouid require a firm petitioning 
for an inadequate capital exemption to 
present documentation of diligent yet 
unproductive attempts to obtain the 
necessary additional captiai for alter- 
nate fuel use from some combination 
of private and public sources. We are 
considering requiring the firm to make 
a Qiligent effort to obtain the addi- 
tional capital from at least two recog- 
nized private sources and from any of 
several public sources such as the Eco- 
nomic Development Administration. 
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We solicit your comments on both 
the proposed rule and the alternative. 
We also solicit your comments con- 
cerning the impact these proposals 
could have on competition. 

P. Cogeneration exemption— 
§§ 503.27 and 505.27. We propose not 
to grant exemptions permitting cogen- 
eration using oil or natura! gas if co- 
generation using alternate fuel is fea- 
sible. Once a petitioner has demon- 
strated that alternate fuel use is not 
. feasible, we would review his petition 
for a cogeneration exemption on a 
case-by-case basis. 

Within the case-by-case approach, 
and alternative we are considering is 
to specify the criteria that we will use 
in our review. We would grant an ex- 
emption for cogeneration with oil or 
gas if the petitioner can demonstrate 
net oil/gas savings over the life of the 
facility after ail opportunities for 
using alternate fuels have been ex- 
hausted. A net oil savings occurs if the 
cogeneration project results in less 
total use of oil and gas by the benefi- 
ciaries of the project, including utility 
participants and any other affected 
parties, than would be used under the 
best non-cogeneration alternative. 

A limited number of exemptions 
could be also granted to cogeneration 
projects that do not satisfy the oil 
saving criterion. For example, exemp- 
tions could be granted on a case-by- 
case basis where the petitioner can 
show the proposed project would 
result in the first commercial use of 
technology which, after it is commer- 
cially proven, could be used in other 
facilities that burn alternative fuels or 
that the project would result in other 
special benefits or public interest ad- 
vantages, including urban area im- 
pacts. 

Under an aiternative approach we 
would grant exempiions to cogenera- 
tion projects that result in increased 
oil of gas use, provided the increment- 
al oil or gas consumption is compen- 
sated by some combination of larger 
total energy savings and by large cost 
savings to all parties affected by the 
project. We seek comments on these 
approaches, as well as specific exam- 
ples of congeneration situations where 
an exemption should be granted even 
if net oil or gas savings cannot be dem- 
onstrated. 

Q. Fuel mixtures exemption— 
8§ 503.38 and 505.28. Section 212(d) of 
the Act requires that we grant a per- 
manent exemption for certain fuel 
mixtures if we find that the amount of 
petroleum or natural gas used in the 
mixture will not exceed the minimum 
percentage of the total Btu heat input 
needed to maintain reliability of oper- 
ation consistent with maintaining a 
reasonable level of fuel efficiency, as 
determined by rule. It further states 
that we cannot require the percentage 
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for an installation to be less than 25 
percent. We are not proposing such a 
rule at this time, because we do not 
yet have adequate information to de- 
termine the minimum percentages of 
petroleum or natural gas needed in 
various mixtures. We welcome your 
thoughts on this matter. 

Under the proposed rules, we will 
review the percentages proposed in pe- 
titions for exemption case be case. The 
same approach will be used in review- 
ing the percentages of petroleum or 
natural gas to be used in mixtures pro- 
posed in response to the general mix- 
tures requirement for temporary and 
premanent exemptions contained in 
§§ 503.8 and 505.6, and §§503.9 and 
505.7, respectively, of these proposed 
regulations. 

We invite commenis on the method- 
ology we should use to assess the per- 
centages proposed in petitions for ex- 
emption, and on the kinds of engineer- 
ing and technical data we need to de- 
velop a rule pertaining to such per- 
centages. We also solicit comments 
and general information pertaining to 
use of a varity of mixtures, including: 

e@Coal-oil mixes, 

eCoal-gas mixes, 

@Mixes of oil or gas and biomass, 

eMixes of oil or gas and municipal, 
industrial, or agricultural wastes, 

eMixes of oil or gas.and 
energy, and 

eMixes of oi] or gas and other alter- 
nate fuels. 

R. Solar energy—§§503.38 and 
505.28. FUA and these proposed regu- 
lations define solar energy (including 
wind, tide and other intermittent 
sources) as an alternate fuel. In many 
cases, such as continuous operation of 
large commercial complexes, a solar 
facility will need to utilize back up 
fuels. In the interest of encouraging 
the development and increased use of 
solar energy sources, we will allow pe- 
troleum or natural gas to be used as 
the back up in a solar powered facility. 

We propose to handle the use of 
backup fuels in a sclar facility under 
the permanent mixtures exemption. 
(§§ 503.38 and 505.23). Although we are 
not proposing rules for percentages of 
oil or gas allowed in mixtures at this 
time, we solicit your comments on the 
percentage of natural gas or petro- 
leum we should allow in a soiar mix- 
ture. 

We are considering an alternative 
approach in which petitioners request- 
ing exemptions for solar mixtures 
would not be required to prepare and 
submit a Fuels Decision Report, al- 
though they would be required to cer- 
tify that use of 100 percent alternate 
fuel is not feasible. We solicit your 
comments on whether petitioners for 
solar mixtures exemptions should re- 
ceive preferential treatment through 
elimination of the Fuels Decision 
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Report requirement. We also welcome 
comments and suggestions concerning 
other ways of encouraging the devel- 
opment and increased use of solar 
energy under these regulations. 

S. Reliability of service eremption— 
§ 503.40. Section 212 of the Act pro- 
vides for a permanent exemption for a 
new powerplant to prevent an impair- 
ment of reliability of service. We pro- 
pose to take into consideration the 
type of unit the petitioner proposes to 
use in our evaluation of his request for 
a reliability exemption. We propose to 
favor the use of combustion turbines 
over other types of units in order to 
limit oil consumption over the life of 
the powerplant. 

An alternative approach would be to 
restrict the hours of operation of the 
exempt unit to 1500 hours per year 
after the period of reliability need is 
over. In this case no particular type of 
facility would be favored. We are 
futher considering relaxing the 1500 
hour restriction to the extent that a 
utility accelerates its reduction of use 
of less efficient existing oil and natu- 
ral gas fired units. We seek comments 
on the proposal and alternatives. We 
also solicit comments on the loss of 
load probability (LOLP) criteria speci- 
fied in the proposed rule. 

We also propose to express a policy 
that reliability exemptions will be 
judged in terms of areas at least as 
large as the 29 electrical regions speci- 
fied in §500.2(b). We solicit comments 
on this proposal. ; 

T. Intermediate load exremption— 
§ 503.42. Section 212 of the Act pro- 
vides for a permanent, but terminable 
exemption for new intermediate load 
powerplants which are constructed 
and operated to replace’ existing 
powerplants of equivalent capacity or 
less which use petroleum or natural 
gas as a primary energy source. The 
act further provides that the petition- 
er must demonstrate that, if coal were 
used in the powerplants being re- 
placed, they would cause er centribute 
te a concentration, in an air quality 
region or area, of a pollutant r 
which national ambient air qi 
standards are or would be exc od 
We propose to grant this exemption 
only to intermediate load powerplants 
which replace coal capable petroleum 
or gas fired powerplants. We feel that 
this is a reasonable interpretation of 
the Act since there would be no reason 
to evaluate the resultant pollution 
concentration of burning coal if in fact 
the plant being replaced could not 
burn coal. 

An alternative approach would be to 
allow any petroleum or natural gas 
consuming powerplant to qualify 
under the replacement provision. We 
seek comments on the proposal and 
the alternative. 
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U. Temporary exemption for future 
use of synthetic fuels — §§ 503.24 and 
505.14. We have chosen at this time 
not to define synthetic fuels in any 
way other than as synthetic fuels de- 

*rived from alternate fuels and not de- 
rived from petroleum or natural gas. 
We solicit comments on whether syn- 
thetic fuels should be defined only as 
fuels derived from other fuels. We fur- 
ther solicit comments and information 
identifying the fuels which should be 
considered synthetic fuels for the pur- 
poses of these regulations, including 
information pertaining to the avail- 
ability, reliability, and use of those 
fuels. We also invite comments regard- 
ing the kinds and level of financial 
commitments needed to develop and 
use synthetic fuels. ‘ 

V. Product/process requirements ex- 
emntion—§ 505.29. ERA proposes to re- 
strict its consideration of petitions for 
this exemption to non-boilers, the 
rules for which will be published at a 
later date. ERA is also considering es- 
tablishing a general presumption 
against granting this exemption for 
boilers, but accepting petitions for 
review on a case-by-case basis. ERA sod- 
licits comments identifying potential 
grounds upon which the owners of a 
boiler might file for this exemption, 
and means by which such petition 
claims could be verified. 

W. Environmental planning. We 
expect that firms petitioning for ex- 
emptions to the prohibitions will in- 
clude in their analysis of all reason- 
able alternative fuels a discussion of 
the assumed pollution control meas- 
ures that would be necessary for com- 
pliance with environmental require- 
ments. Furthermore, we anticipate 
that potential petitioner will consult 
early in their fuels planning process 
with us and with appropriate EPA and 
State Environmental agencies to de- 
termine with the greatest degree of 
specificity the environmental require- 
ments that would apply to each of the 
fuel options under consideration. Such 
guidance from the environmental 
agencies is important for petitioner’s 
cost calculations as well as for other 
steps in the exemption process. We 
may, at some later date, provide more 
detailed guidance on appropriate pre- 
petition environmental consultations. 
We solicit comments and suggestions 
regarding prepetition environmental 
consultation procedures. 

X. Regulatory efficiency and. inter- 
agency coordination. We solicit com- 
ments on how to mesh the FUA regu- 
latory program sufficiently with other 
federal and state programs so as to re- 
alize the potential for efficieny, pro- 
fessional calibre of the outputs, mini- 
mal paperwork, and timely resolution 
of conflicts. In this connection we note 
that most new facilities subject to 
ERA review under FUA will also be re- 
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viewed under federal and state envi- 
ronmental law. We have therefore ini- 
tiated discussions with EPA on this 
subject. We have a similar challenge in 
the case of electric utilities to mesh 
administration of the powerplant pro- 
visions of FUA with the utility conser- 
vation service provisions of NECPA 
{the National Energy Conservation 
Policy Act of 1978) and PURPA (the 
Public Utility Regulatory Policy Act 
of 1978). 


VI. Comment Procedures. 


A. Written comments.. You are invit- 
ed to participate in this Rulemaking 
by submitting data, views or argu- 
ments with respect te the issues set 
forth in this Notice. Comments should 
be submitted to the address indicated 
in the “ADDRESSES” seciion of this 
Notice and should be identified on the 
outside envelope and on documents 
submitted with the designation 
“Powerplant and Industrial Fuel Use 
Act” Docket No. ERA-R-78-19. You 
should submit 15 copies. All comments 
received will be available for public in- 
spection in the DOE Reading Room, 
Room GA-152, Forrestal Building, 
1000 Independence Avenue, SW. be- 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday. We will 
consider all comments received by 
February 2, 1979, 4:30 p.m. 


You should identify separately any. 


information or data you consider to be 
confidential and submit it in writing, 
one copy only. We reserve the right to 
determine the confidential status of 
the information or data and to treat it 
according to our determination. 

B. Public hearings. Procedures for 
the public hearings to be held on these 
proposed regulations will be set forth 
at the time that dates and locations 
for the public hearings are announced 
in the FepERAL REGISTER. 

A draft regulatory analysis of the 
proposed regulations, as contemplated 
by Executive Order No. 12044, is at- 
tached as an appendix to these pro- 
posed rules. Copies may also be ob- 
tained from the ERA, 2000 M Street, 
NW., Room B-110, Washington, D.C. 
20461, 202-634-2170. In addition, a 
draft. Environmental Impact State- 
ment (EIS) has been prepared pursu- 
ant to the National Environmental 
Policy Act (NEPA) and is available for 
review in Room B-110, 2000 M Street, 
NW., Washington, D.C. 


(Department of Energy Organization Act, 
Pub. L. 95-91, Powerplant and Industrial 
Fuel Use Act of 1978; Executive Order 
12009, 42 FR 46267). 


In consideration of the foregoing, 
Chapter II, Title 10 of the Code of 
Federal Regulations is proposed to be 
amended by adding new Parts 500, 501, 
502, 503, 505, 506, 507 in a new Sub- 
chapter E, as set forth below. 


Issued in Washington, D.C. on No- 
vember 9, 1978. 


Davin J. BARDIN, 
Administrator, Ecomonic 
Regulatory Administration. 
10 CFR, Chapter II is amended by 
adding Subchapter E consisting of 
Parts 500-507, to read as follows: 


Subchapter E—Atternate Fuels 
PART 500—-POLICY AND DEFINITIONS 


Sec. 
500.1 Policy. 
500.2 Definitions. 
(a) General definitions. 
(b) Electric region. 
(c) Design capacity. 
(d) Natural Gas. 
(e) Petroleum. 


PART 501—ADMINISTRATIVE PROCEDURES 
AND SANCTIONS 


Subpert A—General Provisions 


501.1 
501.2 
501.3 
501.4 
501.5 
501.6 
501.7 


Purpose and scope. 

Appearance before ERA. 

Filing of documents. 

Computation of time. 

Extension of time. 

Service. 

General filing requirements. 

501.8 Filing fees. 

501.9 ffective date of orders or rules. 

501.10 Order of precedence. 

501.11 Address for filing documents with 
DOE. 

501.12 Freedom of 
room/docket room. 

501.13 Appeal. 


information reading 


Subpart B—Piting Fees 


501.20 
501.21 
501.22 
501.23 
501.24 


Purpose. 

Scope. 

General exceptions; waiver. 
Payment of fees. , 

Fee schedule. 


. Subpert C—Written Comments, Conferences 


and Public Hearings 


501.30 . Purpose and scope. 

501.31 Written comments. 

501.32 Requests for an opportunity to be 
heard. 

501.33 Conferences. 

501.34 Public hearings. 

501.35 Public file. 


Subpart D—Subpoenas; Witness Fees 


501.40 Issuance. 

501.41 Witness Attendance; Production of 
documents. 

501.42 Service. 

501.43 Fees. 

501.44 Petition to quash or modify. 

601.45 Enforcement. 


Subpart E—Prohibition Orders 


501.50 
501.51 
501.52 
501.53 
501.54 
501.55 
501.56 
501.57 


Purpose and scope. 
What to file. 

Where to file. 
Notice. 

Contents. 

ERA evaluation. 
Public participation. 
Decision and order. 
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Subpart F—Exemptions 
Sec. 
501.60 
501.61 
501.62 
501.63 
501.64 
501.65 
501.66 
501.67 
501.68 
504.69 
501.70 
501.71 
501.72 
501.73 
501.74 


Purpose and scope. 
Labeling of petition. 
What to file. 
Attestation. 

Fees. 

Where to file. 
When to file. 
Contents. 

Adequacy of petition. 
Notice of petition. 
Hearing. 

ERA evaluation. 
Retained Authority. 
Decision and Order. 
Judicial review. 


Subpart H—Requesis for Modification and Re- 
scission of Orders and Rules Issued Under 
FUA 


501.160 
501.101 
501.102 
501.103 
501.104 
501.105 
501.106 
501.107 
501.108 


Purpose and scope. 
What to file. 
Where to file. 
When to file. 
Notice. 

Contents. 

ERA evaluation. 
Decision and order. 
Timeliness. 


Subpart |—Requests for Stay 


501.120 
501.121 
501.122 
501.123 
501.124 
501.125 
501.126 


Purpose and scope. 
What to file. 
Where to file. 
Notice. 

Contents. 

DOE evaluation. 
Decision and order. 


Subpart J—Requests for Interpretations 


501.130 
501.131 
501.132 
501.133 
501.134 
501.135 
501.136 


Purpose and scope. 
What to file. 
Where to file. 
Notice. 

Contents. 

DOE evaiuation. 
Decision and order. 


Subpart K—Rulings 


501.140 
501.141 
501.142 
501.143 


Purpose and scope. 
Criteria for issuance. 
Modification or rescission. 
Comments. 


Subpart L—Petitions for Rulemaking 


501.150 Purpose and scope. 

501.151 Petition for rulemaking. 

501.152 Comments in connection with rule- 
making. 

501.153 Where to file. 


Subpart M—Complcints 


501.160 
501.161 
501.162 
501.163 
501.164 
501.165 


Purpose and scope. 
What to file. 
Where to file. 
Contents. 

ERA evaluation, 
Decision. 


Subpart N—Notice of Violation and Remedial 
Order 


501.170 
501.171 
501.172 
501.173 


Purpose and scope. 

Notice of violation. 
Hearings and Conferences. 
Remedial order. 
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Subpart O—Investigations, Violations, 
Sanctions, and Judicial Actions 


501.180 
501.181 
501.182 
501.183 
501.184 


Investigations. 
Violations. 
Sanctions (FUA). 
Injunctions. 
Citizen suits. 


PART 502—FUELS DECISION REPORT 


502.1 
502.2 
502.3 
502.4 
502.5 


Purpose and scope. 

General instructions. 

Contents. 

Introduction. 

Fueis considered. 

502.6 Alternative sites considered. 

502.7 Technical and engineering consider- 
ations. 

502.8 Availability considerations. 

502.9 Economic considerations. 

502.10 Site considerations. 

502.11 Environmental regulatory consider- 
ations. 

502.12 Operational considerations. 

502.13 Other considerations. 

502.14 Petroleum and natural gas 
sumption. 

502.15 Conservation measures. 

502.16 Environmental impacts analysis. 

502.17 ERA evaluation. 


con- 


PART 503—NEW ELECTRIC POWERPLANTS 
Subpart A—Statutory Prohibitions 


5063.1 Purpose and scope. 
503.2 Statutory Prohibitions. 


Subpart B—General Requirements for 
Exemptions 


503.3 Purpose and scope. 

503.4 Fuels Decision Report. 

503.5 Cost calculations for 
plants. 

503.6 State approval. 

503.7 No alternative power supply—Perma- 
nent exemptions. 

503.8 Use of mixtures—Genera! 
ment for temporary exemptions. 

503.9 Use of mixtures—General 
ment for permanent exemptions. 

503.10 Use of fluidized bed not feasible— 
General requsirement for permanent e€x- 
emption. 

503.11 Alternative sites—General 
ment for permanent exemptions. 

503.12. Terms and conditions; Compliance 
plans. 


new power- 


require- 


require- 


require- 


Subpart C—Temporary Exemptions for new 
Powerplants 

503.20 

§03.21 


Purpose and scope. 

Lack of alternate fuel supply. 

503.22 Site limitations. 

503.23 Inability to comply with applicable 
environmental requirements. 

503.24 Future use of synthetic fuels. 

503.25 Public interest exemption. 


Subpart D—Permanent exemptions for new 
Powerpiants 


503.30 Purpose and scope. 

503.31 Lack of alternate fuel supply for the 
first ten years of useful life. 

503.32 Lack of alternate fuel supply at a 
cost which does not substantially exceed 
the cost of using imported petroleum. 

503.33 Site limitations. 

503.34 Inability to comply with applicable 
environmental requirements. 
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503.35 
503.36 


Inability to obtain adequate capital. 

State or local requirements. 

503.37 Cogeneration. 

503.38 Permanent exemption for certain 
fuel mixtures containing natural gas or 
petroleum. 

503.39 Emergency purposes. 

503.40 Permanent exemption for power- 
plants necessary to maintain reliability 
of service. 

503.41 Peakload powerplants. 

503.42 Intermediate load powerplants. 


PART 504—EXISTING ELECTRIC POWERPLANTS 
[RESERVED] 


PART 5O5—NEW MAJOR FUEL BURNING 
INSTALLATIONS 


Subpart A—Statutory Prohibiiions 


505.1 Purpose and scope. 

505.2 Statutory prohibitions. (a) Petroleum 
and natural gas use by boilers. (b) Petro- 
leum and/or natural gas use by non- 
boilers covered by a rule or order. 


Subpart B—General Requirements for 
Exemptions 


505.3 Purpose and scope. 

505.4 Fuels Decision Report. 

505.5 Cost calculation for new MFBI's 

505.6 Use of mixtures—General require- 
ment for temporary exemptions. 

505.7 Use of mixtures—General 
ment for permanent exemptions. 

505.8 Use of fluidized bed combustion not 
feasible-General requirement for perma- 
nent exemption. 

505.9 Terms and 
plans. 

505.10 Purpose and scope. 

505.11 Lack of alternate fuel supply. 

505.12 Site limitations. 

505.13 Inability to comply with applicable 
environmental requirements. 

505.14 Future use of synthetic fuels. 

505.15 Public interest exemption. 

505.16 The use of petroleum. 


require- 


conditions; Compliance 


Subport D—Permenent exemptions for new 
MFBi’s 


505.20 Purpose and scope. 

505.21 Lack of alternate fuel supply for the 

first 10 years of useful life. 

505.22 Lack of alternate fuel supply at a 
cost which does not substantially exceed 
the cost of using petroleum. 

05.23 Site limitations. 

505.24 Inability to comply with applicable 

environmental requirement. 

505.25 Inability to obtain adequate capital 

505.26 State or local requirements. 

27 Cogeneration. 
Perm nt exemption 


« 


for certain 


Emgergency purposes. 
5.30 Product of process requirements. 
505.31 Scheduled equipment outages. 


PART 506—EXISTING MAJOR FUEL BURNING 
INSTALLATION [RESERVED] 


PART 507—SYSTEM COMPLIANCE [RESERVED] 
PART 500—POLICY AND DEFINITIONS 


§ 500.1 General policy 
(a) Fuel Use Act (FUA). 
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(1) The primary purpose of the 
Powerplant and Industrial Fuel Use 
Act of 1978 (Fuel Use Act) is to mini- 
mize the use of petroleum and natural 
gas in industrial and electric utility 
boilers. The Act challenges American 
industry and government. It sets forth 
the following prohibitions applicable 
to electric powerplants and major fuel 
burning installations: 

(i) Prohibition of the use of petro- 
leum or natural gas in new power- 
plants and installations; 

(ii) Prohibition of the construction 
of new powerplants without the capa- 
bility to use coal or other alternate 
fuels; 

(iii) Prohibition of natural gas use 
by existing powerplants unless that 
fuel was used during 1977; 

(iv) Prohibition of increased use of 
natural gas by existing powerplants 
over historical use levels; 

(v) Prohibition of natural gas use by 
existing powerplants after January 1, 
1990; 

(vi) Discretionary authority for DOE 
to issue rules or orders prohibiting ex- 
isting powerplants and installations 
from using petroleum or natural gas 
and from using excessive amounts of 
petroleum and natural gas in mix- 
tures. 

(2) The Act requires American indus- 
try to apply its ingenuity and full com- 
petence to avoid use of petroleum and 
natural gas: 

(i) By use of alternate fuels, and 

(ii) By use of innovative technologies 
and conservation measures. 

(3) The Act requires us to face up to 
the long term economic impacts of de- 
pendence on petroleum and natural 
gas to meet future needs. It requires 
the leaders of American industry to 
analyze their future energy needs 
comprehensively from the standpoint 
of national interest as well as corpo- 
rate interet. It requires the Federal 
Government to protect the overall 
public interest for future generations 
as well as our own. It challenges all 
parts of the Department, and of State 
and Federal Government, to work 
with American industry to secure a co- 
ordinated, directed effort towards real- 
izing environmentally sound alterna- 
tives to the use of petroleum and natu- 
ral gas. 

(4) These rules decribe procedures 
and criteria the Department of Energy 
proposes to use in implementing the 
provisions of the Act. the Secretary of 
the Department of Energy has dele- 
gated the responsibility to implement 
and enforce the provisions of the Act 
to the Administrator of the Economic 
Regulatory Administration (ERA). 

(b) Availability of exemptions. If you 
believe you are entitled to any exemp- 
tion from the prohibitions of the Act 
you must deomonstrate to the satisfac- 
tion of the ERA that you warrant the 
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exemption. In order to demonstrate 
this contention, you must provide con- 
vincing and substantial evidence that 
you made a good faith, competent 
effort to carry out the policies of the 
Act (including your attempts to over- 
come any obstacles to comply with the 
Act) in accordance with the criteria es- 
tablished in these regulations. We 
intend to review each exemption peti- 
tion carefully and will dismiss any 
which does not fully meet the stand- 
ards set forth in these regulations. 

(c) Fuels decision report: A showing 
of technological excellence. A petition 
for exemption must include a Fuels 
Decision Report to demonstrate your 
competent, good faith efforts to avoid 
the use of petroleum and natural gas. 
The Fuels Decision Report provides 
the opportunity to demonstrate the 
technological excellence of well engi- 
neered solutions which accurately re- 
flect your ingenuity and best profes- 
sional judgment. It should show the 
calibre of your response to a funda- 
mental technological challenge. 

(d) Fuel switching capability. In the 
interest of maintaining fuel flexibility 
and an ability to cope with supply dis- 
ruptions, we recommend that you 
build in fuel switching capabilities in 
your powerplants and _ installations. 
Such capability would allow your units 
to be switched from alternate fuels to 
oil or gas, from oil or gas to alternate 
fuels or even from oil to gas or vice 
versa. 

(e) Fuel use objectives. We interpret 
the primary objectives of the act to be 
first, to prohibit or minimize oil and 
gas consumption, and second, where 
oil or gas must be used, to insure that 
it is used efficiently. We have struc- 
tured the eligibility criteria of the ex- 
emptions accordingly. The exemptions 
relating to lack of alternate fuel 
supply, site limitations, environmental 
requirements, adequacy of capital, and 
State or local requirements, cover the 
primary reasons why it may not be 
feasible to burn an alternate fuel. 
Many of the other exemptions deal 
with a particular end use application 
that is not necessarily incompatible 
with alternate fuel use. Therefore 
ERA will require you to show why 
your particular end use need could not 
be met by using an alternate fuel. Ex- 
amples of this treatment include the 
permanent exemptions for emergen- 
cies, scheduled equipment outages, co- 
generation, and mixtures. 

(f) Temporary versus permanent ex- 
emptions. In cases where both tempo- 
rary and permanent exemption are 
available, we will grant a temporary 
exemption rather than a permanent 
one if possible. Petitions for tempo- 
rary exemptions must demonstrate 
that you cannot use an alternate fuel. 
Further, where possible, we intend to 
condition the granting of a temporary 


exemption on the use of a mixture of 
alternate fuel with oil or natural gas 
during the period of the exemption. 
We also shall condition the granting 
of a temporary exemption on your 
submission of an acceptable compli- 
ance plan which provides a certainty 
that you will be in compliance with 
the prohibitions of the Act upon the 
expiration of the exemption. 

(g) Terms and conditions. (1) We re- 
serve the right to impose conditions 
when granting a temporary or perma- 
nent exemption, consistent with the 
purposes of the act, including use of 
effective conservation measures and 
use of mixtures. The types of conser- 
vation measures or mixtures which 
might be required would include the 
use of fuel efficient equipment and 
technologies, the adoption of fuel effi- 
cient operating practices, the use of 
mixtures of natural gas or petroleum 
and alternate energy sources such as 
coal, biomass or solar. We also reserve 
the right, upon granting an exemp- 
tion, to specify which fuel (natural gas 
or petroleum) you must use. We may 
revoke your exemption if your fail to 
meet the appropriate terms and condi- 
tions of the exemption, including the 
compliance plan. If you operate your 
powerlant or installation in violation 
of the Act or in excess of that author- 
ized in an exemption, we intend to 
impose the penalties authorized by the 
statute. 

(2) We believe that any penalties im- 
posed under the Act on electric power- 
plant use should not be used as the 
basis for computing fuel costs for the 
purpose of any automatic fuel adjust- 
ment (or similar) clause in determin- 
ing electricity rates. 

th) Treatment of costs in exemption 
requests. (1) We will consider all con- 
straints to alternate fuel use associat- 
ed with the cost of using an alternate 
fuel under the exemption for lack of 
alternate fuel supply at a reasonable 
cost. This will allow us to comprehen- 
sively evaluate all cost considerations, 
including equipment costs, site costs, 
fuel costs, and transportation costs, 
and thus determine possible tradeoffs 
between such items as quality of fuel 
consumed versus type of pollution con- 
trol equipment required. Since the 
rules require that costs be treated 
under one exemption only, they do not 
establish cost criteria for each sepa- 
rate exemption. If you base your peti- 
tion on cost as the obstacle to using an 
alternate fuel, you should apply for 
the lack of alternate fuel supply ex- 
emption and perform the comparative 
cost calculation, rather than for an ex- 
emption relating to specific physical 
or technological constraints on fuel 
use such as site limitations, environ- 
mental requirements, or State or local 
requirements. 
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(2) You may not be able to deter- 
mine whether to request an exemption 
due to physical or technological con- 
straints, or due to the cost of using an 
alternate fuel, until you have complet- 
ed your analysis of that fuel. For ex- 
ample, you may determine that you 
cannot burn one of the alternate fuels 
you considered without violating ap- 
plicable environmental requirements. 
To arrive at this conclusion, you would 
have to have made a good faith effort 
to comply with environmental require- 
ments. A good faith effort means that 
you have examined reasonable envi- 
ronmental compliance measures and 
have consulted with competent engi- 
neering advisors, EPA or the Staie 
concerning the best proposal for using 
control technology and taking other 
steps, such as purchasing offsets, to 
meet environmental requirements. If 
you determine that all of the options 
that are available to you are insuffi- 
cient to meet environmental require- 
ments, and EPA or the State has 
denied the environmental permit ap- 
plication you submitted, you should 
apply for an environmental exemp- 
tion. If, however, you determined that 
options are available which would 
allow compliance with environmental 
regulations, but the cost of using an 
alternate fuel and complying with en- 
vironmental regulations substantially 
exceeds the cost of using imported oil, 
you should apply for a lack of alter- 
nate fuel supply exemption (which 
contains the cost test) and not an envi- 
ronmental exemption. 

(i) Geographic considerations for 
new electric powerplants. (1) Utilities 
have a great deal of flexibility in 
where they site powerplants to serve 
customer dernand. This flexibility is 
due to extensive transmission systems, 
‘interconnections, and agreements to 
buy power from other utilities. Conse- 
quently, the Act requires that for 
many permanent exemptions you 
must demonstrate that you are unable 
to comply with a prohibition, not oniy 
at your proposed site, but also at any 
reasonable alternative sites. You must 
examine reasonable alternative sites 
with respect to the following perma- 
nent exemptions: lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade- 
quate capital, State or local require- 
ments, and intermediate load electric 
powerplants. 

(2) Except in the case of the peak- 
load or cogeneration exemption, the 
Act also requires that you show that 
there is no alternate supply of electric 
power to the one you are proposing. 
This means that you must demon- 
strate to us that you could not pur- 
chase electricity, or construct and op- 
erate an alternate fuel supply power- 
plant, at a cost which Coes not sub- 
stantially exceed the cost of using im- 
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.ported oil to meet your customer 
demand. 

(3) Therefore, to prepare a petition 
for most permanent exemptions ade- 
quate for our review you must exam- 
ine all geographic areas where a plant 
could be sited within the cost criteria 
of these regulations, and you must 
provide information on the capacity 
construction plants of your electrical 
region and beyond. You may not arbri- 
trarily limit your examination to sites 
within your own utility service area. 
By coordinated planning on an electri- 
cal region basis you can generally 
carry out the policy of the statutory 
prohibitions. In appropriate instances, 
however, you may have to evaluate al- 
ternative sites in other electrical re- 
gions. 

(4) We intend to evaluate reliability 
on the basis of electrical regions. We 
intend to treat powerplant operations 
within an electrical region as if they 
were part of one large utility system. 

(j) Suitability of equipment. (1) We 
plan to limit the amount of oil and gas 
consumed as the result of any exemp- 
tion for an electric powerplant to the 
minimum consistent with the purpose 
of the exemption and the overall 
thrust of the Act. The construction of 
a,particular type of fuel burning 
equipment leads to a generally known 
level of use based upon the economics 
of operating that equipment. There- 
fore, ERA may take into consideration 
the type of equipment proposed by 
the applicant in evaluating an exemp- 
tion request. 

(2) For both the peakload and reli- 
ability exemption, we will favor con- 
struction of combustion turbines as 
opposed to other types of generating 
equipment. Combustion turbines have 
historically been used to serve peak- 
load demand and would generally be 
the most economic units within the 
1500 hours per year operation restric- 
tion of the Act. 

(3) Although the reliability exemp- 
tion is a permanent exemption, its 
purpose is to cover a temporary condi- 
tion. It is important that generation 
capacity be adequate to avoid brown- 
outs, but at the same time it is impor- 
tant that new oil or gas fired units not 
be constructed if they will operate at 
high capacity factors throughout their 
entire useful lives. Combustion tur- 
bines can be constructed in a relatively 
short period of time and thereby meet 
generating capacity requirements. 

(4) In addition, we expect that con- 
struction of combustion turbines will 
reduce the long run use of oil or gas. 
Although combustion turbines have 
higher heat rates than combined cycle 
or steam plants, their higher oper- 
ational costs will probably limit the 
hours of their operation and therefore 
result in a net oil savings. Combustion 
turbines are generally the last units to 
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be dispatched whereas combined cycle 
units could serve both intermediate 
and base load requirements. 

(k) Solar energy. In the interests of 
encouraging the development and in- 
creased use of solar energy, we will 
allow scarce fuel resources (natural 
gas and petroleum) to be used, at rea- 
sonable levels, as the back up fuels in 
solar powered facilities. We will review 
the use of mixtures of solar energy 
and pertroleum or natural gas under 
the permanent mixtures exemption. 

(1) NEPA compliance. (1) We will 
support our decision with respect to 
the grant or denial of a petition for 
most permanent exemptions with ap- 
propriate NEPA documentation. 
These documents may be (i) an Envi- 
ronmental Impact Statement (EIS), 
where the proposed action is deemed a 
major Federal action significantly af- 
fecting the quality of the human envi- 
ronment; (ii) an environmental assess- 
ment (EA), where it is unclear wheth- 
er an EIS is required; or (iii) an inter- 
nal ERA memorandum where, prior to 
preparing an EA, it is clear, in our 
view, that no EIS is required. An EA 
would be followed by either prepara- 
tion of an EIS or a finding that the 
proposed action is not a major Federal 
action significantly affecting the qual- 
ity of the human environment. 

(2) We will require petitioners for 
most permanent exemptions to pre- 
pare an environmental impact analysis 
pursuant to § 502.16 of these regula- 
tions (the Environmental Impact 
Analysis Chapter of the Fuels Deci- 
sion Report). We intend to indepen- 
dently verify, to the extent feasible 
and appropriate, any information in 
the petitioner’s Fuels Decision Report 
which is used or relied on in an EA or 
EIS. 


§ 500.2 Definitions. 


This section defines certain terms 
utilized throughout these regulations 
unless otherwise expressly provided 
for or demanded by the regulations. 
The use of the male gender is to in- 
clude female; the use of singular to in- 
clude plural. 

(a) General definitions. For pur- 
poses of this Part and Parts 501, 502, 
503, 504, 505, and 506 the terms listed: 

(1) “Acquisition” means physical re- 
ceipt of an item at the facility site and 
does not include mere transfer of title 
or ownership. 

(2) “The Act” and “FUA” mean the 
Powerplant and Industrial Fuel Use 
Act of 1978. 

(3) “Action” means a prohibition, by 
rule or order, in accordance with sec- 
tions 202, 301(b) and (c), 302(a) and 
(b), 401, 402, and 405 of the Act; an 
order granting or denying an exemp- 
tion in accordance with sections 211, 
212, 311, and 312 of the Act; a modifi- 
cation or rescission of any such order, 
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or rule; an interpretation; a notice of 
violation; a remedial order; a ruling 
issued; or a rulemaking undertaken by 
DOE. 

(4) “Affiliate”, when used in relation 
to person, means another person who 
controls, is controlled by, or is under 
common control with, such person. 

(5) “Agerieved’’, for purposes of ad- 
ministrative proceedings, describes 
and means a person [with an interest 
sought to be protected under the 
DEOA, or the Act] who is adversely 
affected by an action proposed or un- 
dertaken by DOE. 

(6) “Air pollution control agency” 
means any of the following: 

(i) A single State agency designated 
by the Governor of that State as the 
official State air pollution control 
agency, 

(ii) An agency established by two or 
more States and having substantial 
powers or duties pertaining to the pre- 
vention and control of air pollution, 

(iii) A city, county, or other local 
government, health authority, or, in 
the case of any city, county, in which 
there is an agency other than the 
health authority charged with respon- 
sibility for enforcing ordinances or 
laws relating to the prevention and 
control of air pollution, such other 
agency, or 

(iv) An agency of two or more mu- 
nicipalities located in the same State 
or in different States and having sub- 
stantial powers or duties pertaining to 
the prevention and control of air pol- 
lution. 

(7) “Alternate fuel’? means electric- 
ity or any fuel, other than natural gas 
or petroleum. The term includes— 

(i) Coal; 

(ii) Solar energy; 

(iii) Petroleum coke, shale oil, urani- 
um, biomass, and municipal, industri- 
al, or agricultural wastes, wood and re- 
newable and geothermal energy 
sources; 

(iv) Liquid, solid, or gaseous waste 
byproducts of refinery or industrial 
operations which are commercially un- 
marketable, either by reason of qual- 
ity or quantity, 

(v) Any fuel derived from an alter- 
nate fuel; and 

(vi) Waste gases from industrial op- 
erations. 

(8) “Applicable environmental re- 
quirements” includes—(i) Any stand- 
ard, limitation, or other requirement 
established by or pursuant to Federal 
or State law (including any final order 
of any Federal or State court) applica- 
ble to emissions of environmental pol- 
lutants (including air and water pol- 
lutants) or disposal of solid waste resi- 
dues resulting from the use of coal or 
other alternate fuels or natural gas or 
petroleum as a primary energy source 
or from the operation of pollution con- 
trol equipment in connection with 
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such use, taking into account any vari- 
ance of law granted or issued in aec- 
cordance with Federal law or in ac- 
cordance with State law to the extent 
consistent with Federal law; and 

(ii) Any other standard, limitation, 
or other requirement established by, 
or pursuant to, the Clean Air Act, the 
Clean Water Act, the resource Conser- 
vation and Recovery Act, or the Na- 
tional Environmental Policy Act of 
1969. Such term does not include, how- 
ever, local laws, ordinances, or regula- 
tions of whatever kind or purpose 
unless they are explicitly based upon 
or part of pertinent Federal or State 
laws, standards, limitations, or other 
environmental requirements. 

(9) “Base load powerplant” means a 
powerplant the electric generation of 
which in Kilowatt hours exceeds, for 
any 12-calendar-month pericd, such 
powerplant’s design capacity multi- 
plied by 3,500 hours. 

(10) “Btu” méans British thermal 
unit. 

(11) “Clean Air Act’ means the 
Clean Air Act, as amended, 42 U.S.C. 
7401 et seq. (1970), as amended by 
Pub. L. 93-319, 88 Stat. 246, and Pub. 
L. 95-91, 91 Stat. 685. 

(12) “Coal” means anthracite, bitu- 
minous and sub-bituminous coal, lig- 
nite, and any fuel derivative thereof. 

(13) “Cogeneration facility’ means 
an electric powerplant or a major fuel 
burning installation which produces 
(i) electric power and (ii) any other 
form of useful energy (such as steam, 
gas or heat) which is, or will be, used 
for industrial, commerial, or space 
heating purposes. . 

(14) “Combined cycle unit” means 
an electric power generating unit that 
consists of a combination of one or 
more combustion gas turbine units 
and one or more steam turbine units 
with the required energy input of the 
steam turbine(s) provided by the ap- 
proximately matched to the energy in 
the exhaust gas from the combustion 
turbine unit(s). Use of small amounts 
of supplemental firing for the steam 
turbine does not preclude the unit 
from being a combined cycle unit. 

(15) “Conference” means an infor- 
mal meeting, incident to any proceed- 
ing, between DOE and any interested 
person. 

(16) “Censtruction” means substan- 
tial physical onsite construction or re- 
construction of an electric powerplant 
or major fuel burning installation 
which constitutes more than clearance 
of a site or installation of foundation 
pilings. 

(17) “Costs” means total costs, both 
operating and capital, incurred over 
the estimated remaining useful life of 
an electric powerplant or major fuel 
burning installation, discounted to the 
present pursuant to rules established 


im parts 503, 504, 505, and 506 ef these 
regulations. 

(18) “Delayed compliance order” 
means an order issued by the Adminis- 
trator of EPA in accordance with sec- 
tion 113(d)(5) of the Clean Air Act al- 
lowing for delayed compliance with 
any air pollution requirement under 
any applicable implementation plan 
for an initial period not extending 
beyond December 31, 1980 and an ad- 
ditional period not extending beyond 
December 31, 1985. 

(19) “Design capacity or capability” 
is a defined in subsection (c) of this 
section. 

(20) “DOE” or “the Department” 
means the United States Department 
of Energy, as defined in sections 201 
and 30l(a) of the Department of 
Energy Organization Act, including 
the Secretary of Energy of his desig- 
nee. 

(21) “DEOA” means the Department 
of Energy Organization Act (Pub. L. 
95-S1) (42 U.S.C. 7101 et seq.), as im- 
plemented by E.O. 12009 (42 FR. 
46267). 

(22) “Document” includes any peti- 
tion, application or part thereof. 

(23) “Discount rate’? means— 

(i) After tax cost of capital for in- 
stallations; 

(ii) Before tax cost of capital for 
powerplants. 

(24) “Duly authorized representa- 
tive” means a person who has been 
designated to appear before DOE in 
connection with a proceeding on 
behalf of a person interested in or ag- 
grieved by that proceeding. The ap- 
pearance may consist of the submis- 
sion of applications, petitions, re- 
quests, statements, memoranda of law, 
other documents, or of a personal ap- 
pearance, oral communication, or any 
other participation in the proceeding. 

(25) “Electric powerplant” and 
“powerplant” man any stationary elec- 
tric generating unit, consisting of a 
boiler, a combustion turbine unit, or a 
combined cycle unit, which produces 
electric power fer purposes of sale or 
exchange and— 

(i) Has the design capability of con- 
suming any fuel (or mixture thereof) 
at a fuel heat input rate of 100 million 
Btu's per hour or greater; or 

ii) Is in a combination of two or 
moore electric generating units which 
are located at the same site and which 
in the aggregate have a design capabil- 
ity of consuming any fuel (or mixture 
thereof) at a fuel heat input rate of 
250 million Btu’s per hour or greater. 

(26) “Electric generating unit” does 
not include— 

(i) Any electric generating unit sub- 
ject to the licensing jurisdiction of the 
Nuclear Regulatory Commission; and 

(i) Any cogeneration facility, less 
than half of the annual electric power 
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generation of which is sold or ex- 
changed for resale. 

(27) “Electric region” is a defined in 
subsection (b) of this section. 

(28) “Electric utility” means any 
person, including any affiliate, or Fed- 
eral agency, who sells electric power. 

(29) “EPA” means the Environmen- 
tal Protection Agency. 

(30) “ERA” means the Economic 
Regulatory Administration of the De- 
partment of Energy. 

(31) “Existing boiler’ means any 
boiler other than a new boiler. 

(32) “Existing powerplant or MFBI” 
means any powerplant or MFBI other 
than a new powerplant or MFBI. 

(33) “FERC” means the Federal 
Energy Regulatory Commission. 

(34) “Fluidized bed combustion” 
means combustion of fuel in connec- 
tion. with a bed of inert material, such 
as limestone or dolomite, which is held 
in a fluid-like state by the means of air 
or other gases being passed through 
such materials. 

(35) “FTC” means the Federal Trade 
Commission. 

(36) “High-priority user,’ for pur- 
poses of section 312(j) of the Act 
means any residential user of natural 
gas, or any commercial user whose 
consumption of natual gas on a peak 
day is less than 50 Mcf. 

(37) “Installation” means 
fuel burning installation.” 

(38) “Intermediate load powerplant” 
means a powerplant (other than a 
peakload powerplant), the electrical 
generation of which in kilowatt hours 
does not exceed, for any 12-calendar- 
month period, such powerplant’s 
design capacity multiplied by 3,500 
hours. 

(39) “Internal combustion engine” 
means a heat engine in which the com- 
bustion that generates the heat takes 
place inside the engine proper. 

(40) “Interpretation” means a writ- 
ten statement issued by the DOE Gen- 
eral Counsel, or his delegate, in re- 
sponse to a written request, that ap- 
plies the regulations, rulings and other 
precedents previously issued by the 
FEA or DOE to the particular facts of 
a prospective or completed act or 
transaction. 

(41) “Local distribution company,” 
for the purposes of section 401 of the 
Act, means any person engaged in the 
business of transportation or local dis- 
tribution of natural gas and the sale of 
natural gas for ultimate consumption. 

(42) “Loss of load’ means the 
number of hours per year during 
which the total demand for electricity 
within the region could exceed the 
available supply of generation capac- 
ity to the region. See § 503.39. 

(43) “Major fuel burning installa- 
tion,” “installation” and “MFBI” 
mean a stationary unit consisting of a 
boiler, combustion turbine unit, com- 
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bined cycle unit, or internal combus- 
tion engine, including an internal com- 
bustion engine used for generation of 
electricity, which— 

(i) (A) Has a design capability of 
consuming any fuel, or mixture there- 
of, at a fuel heat input rate of 100 mil- 
lion Btu’s per hour or greater; or 

(B) Is in a combination of two or 
more such units which are located at 
the same site and which in the aggre- 
gate have a design capability of con- 
suming any fuel, or mixture thereof, 
at a fuel heat input rate of 250 million 
Btu’s per hour or greater. 

(ii) In determining whether units are 
at the same site for purposes of defin- 
ing “new major fuel burning installa- 
tions,’ ERA will presume that units 
within 10 miles of each other. are lo- 
cated at the same site. 

(iii) “Major fuel burning installa- 
tion,” “installation,” and MFBI do not 
include— 

(A) Any electric powerplant; or 

(B) Any pump cr compressor used 
solely in connection with the produc- 
tion, gathering, transmission, storage, 
or distribution of gases or liquids, but 
only if there is certification to ERA of 
such use. 

(44) ‘“Mcf” means 1,000 cubic feet of 
natural gas. 

(45) “MFBI” means 
burning installation.” 

(46) “Minimum peakload require- 
ment for any calendar year” means, 
for purposes of section 501 of the Act, 
and section 507 of these regulations 
governing the System Compliance 
Option, the total kilowatt hours gener- 
ated during the calendar year by natu- 
ral gas on the applicant electric utility 
company system divided by the aggre- 
gate capacity of all the electric power- 
plants in such system but not to 
exceed 1,500 full-load hours per year. 

(47) “Mixture” when used in relation 
to fuels used in a unit, means a mix- 
ture of petroleum or natural gas and 
an alternate fuel, or a combination of 
such fuels used simultaneously or al- 
ternately in such unit. 

(48) “Natural gas” is as defined in 
paragraph (qd) of this section. 

(49) “NEPA” means the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4321, et seq. 

(50) ‘““New boiler” means any boiler 
for which there was not a commitment 
for construction or acquisition as of 
the date of the publication under sec- 
tion 701(b) of the Act of the proposed 
rule or order esiablishing the prohibi- 
tion. 

(51) “New electric powerplant” 
means a stationary unit consisting of a 
boiler, combustion turbine unit or 
combined cycle unit which— 

(i) (A) Has a design capacity of con- 
suming any fuel (or mixture thereof) 
at a fuel heat input rate of 100 million 
Btu’s per hour or greater; or 
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(B) Has in combination with all 
other units at the same site, whether 
new or existing, an aggregate design 
capability of consuming any fuel (or 
mixture thereof) at a fuel heat rate 
input rate of 250 million Btu’s an hour 
or greater. For purposes of this clause, 
there shall be excluded any unit which 
has a design capability to consume any 
fuel (including any mixture thereof) 
that does not equal or exceed 50 mil- 
lion Btu’s per hour, and 

(ii) (A) Which was not operational as 
of April 20, 1977; or 

(B) Which since April 20, 1977, has 
been reconstructed or refurbished or 
added to, to the extent that the cost of 
such reconstruction, refurbishment, or 
addition equals or exceeds 50 percent 
of the price of replacement unit; or 

(C) Which has been moved from one 
site to another since November 9, 1978. 

(iii) The term ‘new electric power- 
plant” does not include any unit 
deemed existing under part 515 of this 
title. 

(52) ‘‘New major fuel burning instal- 
lation’ means a stationary unit con- 
sisting of a boiler, combustion turbine 
unit, combined cycle unit, or internal 
combustion engine, including an inter- 
nal combustion engine, used for the 
generation of electricity which— 

(i) (A) Has a design capacity of con- 
suming any fuel (or mixture thereof) 
at a fuel heat input rate of 100 million 
Btu’s per hour or greater; or 

(B) Has in combination with all 
other units at the same site, whether 
new or existing, an aggregate design 
capability of consuming any fuel (or 
mixture thereof) at a fuel heat input 
rate of 250 million Btu’s an hour or 
greater. For purposes of this clause, 
there shall be excluded any unit which 
has a design capability to consume any 
fuel (including any mixture thereof) 
that does not equal or exceed 50 mil- 
lion Btu’s per hour, and 

(ii) (A) Which was not operational as 
of April 20, 1977; or 

(B) Which since April 20, 1977, has 
been reconstructed or refurbished or 
added to, to the extent that the cost of 
such reconstruction, refurbishment, or 
addition equals or exceeds 50 percent 
of the price of a replacement unit; or 

(C) Which has been moved from one 
site to anotror since November 9, 1978. 

(iii) The t_.m “new major fuel burn- 
ing installation” does not include any 
unit deemed existing under part 515 of 
this Title. 

(53) ‘“‘Non-boiler” means any station- 
ary unit which is not a boiler and 
which consist of either a combustion 
turbine unit, combined cycle unit, or 
internal combustion engine. 

(54) “Notice of violation” means a 
written statement issued to a person 
by ERA that states on or more alleged 
violations of the provisions of parts 
500, 501, 502, 503, 504, 505, 506, and 
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515 of this Chapter or any order or ru- 
lemaking issued pursuant thereto. 

(55) “Offset” means an emission re- 
duction obtained from existing sources 
by new or modified major sources. 
These emission reductions are greater 
than the SIP requirements for exist- 
ing sources. In areas where the Na- 
tional Ambient Air Quality Standards 
(NAAQS) are not being met (Non-At- 
tainment Areas), new or modified 
sources, after the application of 
Lowest Achievable Emission Require- 
ments (LAER), must obtain emission 
reductions from existing sources so 
that no pollutant for which a NAAQS 
is being violated will be emitted. In 
areas where the NAAQS is being met 
(Prevention of Significant Deteriora- 
tion Areas), a new cr modified major 
source, after the application of Best 
Available Control Technology (BACT) 
may obtain emission reductions from 
existing scurces where an allowable in- 
crement for emissions is less than 
needed for constructing a new plant or 
modifying an existing plant. 

(56) “Order” means a written direc- 
tive issued by ERA pursuant to Parts 
500, 501, 502, 503, 504, 505, 506, and 
515 of this Chapter. 

(57) “Outdoor lighting’, for the pur- 
pose of section 501 of the Act, means 
lighting by any stationary source 
which is not located inside a building. 

(58) ‘““Peakload powerplant” means a 
powerplant the electrical generation 
of which in kilowatt hours does not 
exceed, for any 12-calendar-month 
period, such powerplant’s design ca- 
pacity multiplied by 1,500 hours. 

(59) “Person” means any— 

(i) Individual corporation, company, 
partnership, association, firm, institu- 
tion, society, trust, joint venture, or 
joint stock company; 

(ii) Any State, the District of Colum- 
bia, Puerto Rico, and any territory or 
possession of the United States, 

(iii) Any agency or instrumentality 
(including any municipality) thereof, 
or 

(iv) A parent and the consolidated 
and unconsolidated entities (if any) 
which it directly or indirectly controls. 

(60) “Petroleum” is as defined in 
subsection (e) of this section. 

(61) ‘‘Petition” means the formal re- 
quest for an exemption submitted to 
ERA under parts 503, 504, 505, and 506 
of these regulations, which includes 
the Fuels Decision Report, appropri- 
ate forms, and other information per- 
taining to eligibility and evidentiary 
requirements as stated in these regula- 
tions. 

(62) ‘“‘Pipeline’’, for purposed of sec- 
tion 103(b) of the Act, means any in- 
terstate pipeline or local distribution 
company. 

(63) “Pipeline company”, for the 
purposes of section 401 of the Act, 
means any person engaged in the busi- 
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ness of transporting natural gas by 
pipeline other than as a local distribu- 
tion company. 

(64) “Powerplant” 
powerplant.” 

(65) “Product or process require- 
ments” means that product or process 
for which the use of an alternate fuel 
is not technically feasible due to the 
necessity to maintain satisfactory con- 
trol of product quality and for which 
the substitution of steam is not techni- 
cally feasible due to process require- 
ments. 

(66) ‘“‘Primary energy source” means 
the fuel or fuels used for normal oper- 
ation by any existing or new electric 
powerplant or major fuel required for 
unit ignition startup, testing, flame 
stabilization and control uses. and 

(i) Minimum amounts of fuel re- 
quired for unit ignition startup, test- 
ing, flame stabilization and control 
uses, and 

(ii) Minimum amounts of fuel re- 
quired to alleviate or prevent unantici- 
pated equipment outages and emer- 
gencies. directly affecting health, 
safety or welfare which would result 
from electric power outages. 

(67) “Proceeding” means a process 
and activity, and any part thereof, in- 
stituted by DOE, either on its own ini- 
tiative or in response to an applica- 
tion, complaint, petition or request 
submitted by the owner or operator of 
a powerplant, major fuel burning in- 
stallation, or any other person that 
may lead to an action by DOE. 

(68) “Prohibition order” means— 

(i) An order issued pursuant to sec- 
tions 202(b), 301 (b) and (c), 302 (a) 
and (b), and 401 of the Act that pro- 
hibits a powerplant or major fuel- 
burning installation or a boiler used 
for space-heating purposes from burn- 
ing natural gas or petroleum products 
as its primary energy source; or 

(ii) An order issued pursuant to sec- 
tion 30i(c) and 302(b) of the Act that 
prohibit excessive use of natural gas 
or petroleum in mixtures burned by a 
powerplant or major fuel-burning in- 
stallation as its primary energy source. 

(69) “Remedial order” means a direc- 
tive issued by ERA requiring a person 
to cease a violation or to eliminate or 
to compensate for the effects of a vio- 
lation or both. 

(70) ‘“Residence”, for the purposes of 
section 402 of the Act, means any 
single or multiple family dwelling unit, 
including commonly held areas associ- 
ated with any such unit. 

(71) “SIP” means State Implementa- 
tion Plan as required by section 110 of 
the Clean Air Act to insure that Na- 
tional Ambient Air Quality Standards 
will be attained and maintained. 

(72) “Site limitation’, when used 
with respect to any powerplant or in- 
stallation, means a specific physical 
limitation associated with a particular 
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site which relates to the use of an al- 


‘ternate fuel as a primary energy 


source for the powerplant or installa- 
tion, such as— 

(i) Inaccessibility to alternate fuels; 

(ii) Lack of transportation facilities 
for alternate fuels; 

(iii) Lack of adequate facilities for 
the handling, use, and storage of alter- 
nate fuels; 

(iv) Lack of adequate land or faci- 
lites for the control or disposal of 
wastes from such powerplant or instal- 
lation, including lack of pollution con- 
trol equipment or devices necessary to 
assure compliance with applicable en- 
virnomental requirements; and 

(v) Lack of an adequate and reliable 
supply of water, including water for 
use in compliance with applicable envi- 
ronmental regulations. 

(73) “State regulatory authority” 
means any State agency which has 
ratemaking authority with respect to 
the sale of electricity by any State-reg- 
ulated electric utility. 

(74) “Statement of general policy” 
means a written statement issued by 
ERA and published in the FEDERAL 
REGISTER in a form to be codified in 
section 500. 

(75) “Synthetic fuel’ means any syn- 
thetic fuel derived from an alternate 
fuel and does not include synthetic 
fuels derived from petroleum or natu- 
ral gas. 

(76) “Turbine or combustion tur- 
bine” means an electric power generat- 
img unit that is a combination of a 
rotary engine driven by a gas under 
pressure that is created by the com- 
bustion of any fuel, with an electric 
power generator driven by the engine. 

(77) “Wetlands areas” means, for 
purposes of section 103(aX12) of the 
Act, those geographical areas designat- 
ed as wetlands areas by State or local 
environmental regulatory authorities, 
or in the absence of any such geo- 
graphic designation, those areas that 
are inundated by surface or ground 
water with a frequency sufficient to 
support, and under normal circum- 
stances does or would support, a prev- 
alence of vegetation or aquatic life 
that requires saturated, seasonally 
saturated or tidally saturated soil con- 
ditions for growth or reproduction. 

(b) Electric region—Electric region 
groupings for reliability measurements 
with regard to the Powerplant and In- 
dustrial Fuel Use Act of 1978. (1) The 
following is a list of electric regions for 
use with regard to the Powerplant and 
Industrial Fuel Use Act of 1978. The 
regions are identified by FERC (DOE) 
power supply areas as authorized by 
section 202(a) of the Federal Power 
Act except where noted. They will be 
reviewed annually by the Economic 
Regulatory Administration. Each 
grouping meets one or more of the fol- 
lowing criteria: 
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(i) Existing centrally dispatched 
pools and hourly power brokers; 

(ii) Systems with joint planning and 
construction agreements; 

(iii). Systems with coordination 
agreements in the areas of— 

(A) Generation reseve and system re- 
liability criteria 

(B) Capacity and energy exchange 
policies 

(C) Maintenance scheduling 

(D) Emergency procedures for deal- 
ing with capacity or fuel shortages; 

(iv) Systems within the same Nation- 
al Electric Reliability Council (NERC) 
region with historical coordination 
policies. 
The Power Supply Areas (PSA's), re- 
ferred to in the definition of electric 
regions, were first defined by the Fed- 
eral Power Commission in 1936. The 
most recent reference to them is given 
in the 1970 National Power Survey, 
Vol. I, Pg. [-3-16. In cases where an 
petitioner finds an ambiguity in a re- 
gional assignment he shall consult 
with ERA for an official determina- 
tion. 


(2) ELecrric Recion GrouPincs 
DOE (FERC) power 
supply areas 
7, except Duquesne 
Light Co. 
Entire AEP System. 


(i) Allegheny Power 
System (APS). 

di) American Electric 
Power System (AEP). 

(iii) New England ee 
Planning Pool 
(NEPOOL). 

(iv) New York Planning = 3, 4. 
Pool (NYPP). 

(v) Pennsylvania-New 
Jersey-Maryland 
interconnection (PJM). 

(vi) Commonwealth 14, 
Edison Co. 

(vii) Florida + 24. 
Coordination Group 
(FCG). 

(viii) Middle South 25. 
Utilities, 

(ix) Southern Co................ 22, 

(x) Gulf States Group..... 35. 

(xi) Tennessee Valley 20. 
Authority (TVA). 

(xii) Virginia-Carolina 
Group (VACAR). 

(xiii) Central Area Power Cleveland Electric 
Coordination Group [lluminaiing Co., 
(CAPCO). Toledo Edison Co., 
Ohio Edison Co., 
Duquesne Light Co. 

Cincinnati Gas & 
Eiectrie Co., Columbus 
& Southern Ohio 
Electric Co., Dayton 
Power & Light Co. 

(xv) Kentucky Group...... 19. 

(xvi) Indiana Group Indiana utilities except 
AEP. 

15, 40. 


5, 6. 


18, 21. 


(xiv) Cincinnati, 
_ Columbus, Dayton 
Group (CCD). 


(xvii) inois-Missourl 
Group/(ILLMO). 
(xviii) Michigan Electric 11. 
Coordinated Systems 

(MECS). 

(xix) Wisconsin-Upper 13. 
Michigan Group 
(WUMS). 

(xx) Mid-Continent Area 
Power Pool (MAPP). 

(xxi) Missouri-Kansas 
Group (MOKAN). 

(xxii) Oklahoma Group... 33, 36. 

(xxiii) Texas 37, 38. 
interconnected 
Systems (TIS). 


16, 17, 26, 27, 28. 


29, 24. 
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DOE (FERC) power 
supply areas 

(xxiv) Rocky Mountain 31, 32. 
Power Pool (RMPP). 

(xxv) Northwest Power 30, 41, 42, 43, 44, 45. 
Pool (NWPP). 

(xxvi) Arizona-New 39, 48 within Arizona. 
Mexico Group. 

(xxvii) Southern 47, 48 in Nevada and 
California-Nevada. California. 

(xxviii) Northern 46. 
California-Nevada. 

(xxix) Alaska 


(c) Design capacity. (Reserved for 
FERC promulgation of rules] 

(dq) Natural gas. “Natural gas” 
means any fuel consisting in whole or 
in part of natural gas; liquid petro- 
leum gas; synthetic gas derived from 
petroleum or natural gas liquids; or 
any mixture of natural gas and syn- 
thetic gas, except as designated in sub- 
paragraph (1)(iv) below. 

(1) Natural gas does not include— 

(i) Natural gas which is commercial- 
ly unmarketable either by reason of 
quality or quantity. Gas in commer- 
cially unmarketable when production 
from the well(s) does not provide ade- 
quate revenue te pay the operating ex- 
penses of production and distribution. 

(ii) Natural gas produced by the user 
from a well acquired by the user prior 
to July 18, 1977' the maximum effi- 
cient rate production rate of which is 
less than 250 million Btu’s per day. 
For purposes of this subparagraph— 

(A) “Produced by the user” means 
that the user must own a working 
(mineral) interest in the gas being pro- 
duced from the subject well(s). 

(B) ‘Maximum efficient production 
rate” means that rate at which pro- 
duction may be sustained without 
damage to the reservoir or the rate 
which may be sustained without 
damage to the ultimate recovery of 
gas through the well. 

(iii) Synthetic gas, derived from an 
alternate fuel which is not mixed with 
natural gas; or 

(iv) Natural gas for which the person 
proposing to use the gas certifies to 
ERA that: 

(A) Such person owns, or is entitled 
to receive, at the point of manufac- 
ture, synthetic gas derived from coal 
or another alternate fuel; 

(B) The Btu content of such’ syn- 
thetic gas is equal to or greater than 
the Btu content of the natural gas to 
be covered by this subsection by 
reason of such certification, plus the 
approximate Btu content of any natu- 
ral gas consumed or lost in transporta- 
tion; 

(C) Such person delivers, or arranges 
for the delivery of, such synthetic gas 
to a pipeline or pipelines which by 
transport or displacement are capable 
of delivering such synthetic gas, mixed 
with natural gas, to such person; and 


‘Notr.—July 18, 1977, is the date which 
the House of Representatives pased the pro- 
vision introducing the maximum efficient 
production rate of 250 million Btu’s per day 
into the proposed legislation. 
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(D) All necessary permits, licenses, 
or approval from appropriate Federal, 
State, and local agencies (including 
Indian tribes) have been obtained for 
construction and operation of the fa- 
cilities for the manufacture of the syn- 
thetic gas involved, except that for 
purposes of the prohibition under Sec- 
tion 201(2) of the Act against power- 
plants being constructed without the 
capability of using coal or the con- 
struction of such synthetic gas facili- 
ties shall be required under this-sub- 
paragraph to be certified and docu- 
mented. 

(2) The application of subparagraph 
(1)(iv) with respect to the use of natu- 
ral gas by any powerplant or major- 
fuel burning installation is conditioned 
on the person using such natural gas 
submitting to ERA a report not later 
than 1 year after certification is made 
under subparagraph (1)<iv) and annual 
thereafter, containing the following 
information: 

(i) The source, amount, quality, and 
point of delivery to the pipeline of the 
synthetic gas to which subparagraph 
(1Miv) applied during the annual 
period ending with the calendar 
month preceding the date of such 
report; and 

(ii) The amount, quality, and point 
of delivery by the pipeline to such 
person of the natural gas covered by 
subparagraph (1){iv) which is used by 
such person during such annual 
period. 

(3) In the case of any boiler subject 
to a prohibition under section 401 of 
the Act, the preceding provisions of 
this subsection shail apply with re- 
spect to such boiler to the same extent 
and in the same manner as they apply 
in the case of major fuel-burning in- 
stallations. 

(e) Petroleum. “Petroleum” means 
crude oil and products delivered from 
crude oil, cther than— 

(1) Synthetic gas derived from crude 
oil and its derivatives; 

(2) Liquid petroleum gas; 

(3) Petroleum ccke or waste gases 
from mnonrefinery industrial oper- 
ations; and 

(4) Liquid, solid, or gaseous byprod- 
ucts of refinery operations which are 
commercially unmarketable by reason 
of— 

(i) Quality, where the byproducts, 
including components such as butane 
and propane which can be extracted 
from the byproducts, could not— 

(A) Reasonably be expected to be 
used in nonrefinery operations; and 

(B) Be preduced and distributed at a 
price which would provide adequate 
revenue to pay the operating expenses 
of this production and distribution; or 

(ii) Quantity, where— 

(A) Insufficient or sporadic quanti- 
ties of the byproduct, including com- 
ponents such as butane and propane 
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which can be extracted from the by- 
products, are produced to maintain an 
adequate and reliable supply to a po- 
tential user; and 

(B) No dependable market exists for 
these byproducts, or components of 
the byproducts, which can support a 
price which will provide adequate rev- 
enue to pay the operating expenses of 
the production and distribution of the 
byproduct or its components. 


PART 501—ADMINISTRATIVE PROCEDURES 
AND SANCTIONS 


Subpart A—General Provisions 


§501.1 Purpose and scope. 


Part 501 establishes the procedures 
to be utilized and-identifies the sanc- 
- tions that are available in proceedings 
before the Department of Energy and 
the Economic Regulatory Administra- 
tion under Parts 501-506 of this Chap- 
ter. 


§ 561.2 Appearance before ERA. 


(a) If you are authorized to appear 
and participate in any proceeding re- 
lating to an order, rule, or petition for 
exemption, you may appear personal- 
ly, or a duly authorized representative 
may appear on your behalf. 

(b) Any petition, request or com- 
plaint filed by your duly authorized 
representative, must state that he is 
your duly authorized representative. 

(c) ERA may deny, temporarily or 
permanentiy, your privilege of partici- 
pating in ERA proceedings, including 
oral presentation, if ERA finds that 
you— : 

(1) Have made false or misleading 
statements, either orally or in writing; 

(2) Have filed false affidavits or 
other writings; 

(3) Lack the specific authority to 
represent the person seeking an ERA 
action; or 

(4) Have disrupted or are disrupting 
a proceeding. 


§ 501.3 Filing of documents. 


(a) You have filed a document (for 
example, any application, request, 
complaint, or petition) with ERA 
when it has been accepted for filing. 
ERA will return any petition or docu- 
ment which is deemed incomplete. All 
documents and exhibits which are ac- 
cepted for filing become part of the 
ERA file and will not be returned. 

(b) Documents to be filed should be 
sent by mail or hand delivered. Docu- 
ments sent by wire or facsimile should 
be confirmed in writing, sent by mail, 
or hand delivered. 

(c) ERA will consider documents re- 
ceived after regular business hours to 
have been filed on the next business 
day. Regular business hours are 8 a.m. 
to 4:30 p.m., Eastern time. 

(d) Address documents: Economic 
Regulatory Administration, Depart- 
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ment of Energy, Code FUA, 2000 M 
Street NW., Washington, D.C. 20461 


§ 501.4 Computation of time. 


(a) Days. (1) When ERA computes 
time in days under these regulations, 
ERA will not include the day of the 
act (or default) from which a period of 
time begins to run. ERA will include 
the last day of the period, unless it is a 
Saturday, Sunday or legal holiday, in 
which case the period runs until the 


end of the next weekday that is not a 


Federai legal holiday. 

(2) ERA shall exclude Saturdays, 
Sundays or intervening Federal legal 
holidays from its computation of time 
when the period of time allowed or 
prescribed in the regulations is 7 days 
or less. 

(b) Additional time after service by 
mail. Whenever DOE serves by mail 
an order, notice, interpretation or 
other document, specifying a time 
period for you to perform an act, re- 
frain from performing an act, or com- 
mence a proceeding, you may add 3 
days to the period prescribed. 


$501.5 Extension of time. 


ERA may provide for an extension 
of time to file if you can show good 
cause for the extension. 


§ 501.6 Service. 


(a) DOE will serve all orders, notices, 
interpretations or other documents 
which it is required to serve, personal- 
ly or by certified mail unless otherwise 
provided in these regulations. 

(b) ERA will consider service upon 
your duly authorized representative to 
be service upon you. 

(c) Service by certified mail is effec- 
tive upon mailing. ERA will consider 
official United States Postal receipts 
from certified mailing as prima facie 
evidence of service. 


§ 501.7 General filing requirements. 


(a) Purpose and scope. This section 
applies to all documents you file with 
DOE. 

(b) Signing. (1) You or your duly au- 
thorized representative must sign and 
verify any petition, or other docu- 
ments that are required to be signed 
by these regulations. 

(2) If your authorized representative 
files any petition or other document, 
he must certify in the document that 
he is your duly authorized representa- 
tive. 

(c) Labeling. You should clearly 
label any petition or other document 
that you file with ERA, both on the 
document and on the outside of the 
envelope, according to the nature of 
the action involved (e.g., “Application 
for Exemption’’). 

(d) Obligation to supply informa- 
tion. You are under a continuing obli- 
gation during any ERA proceeding in 


which you are involved to provide 
ERA with any new or newly discov- 
ered information that is relevant to 
that proceeding, including information 
relating to any document you file with 
any DOE or ERA office, relevant to 
the proceeding before ERA. 

(e) The same or related matters. lf 
you file a petition, or other document 
requesting ERA action you must state 
whether, to the best of your knowl- 
edge, the same or a related issue, act 
or transaction has been or presently is 
being considered or investigated by 
any DOE office, other Federai agency, 
department or instrumentality; or a 
State municipal agency. You must also 
state whether you, or someone acting 
for you, have made contact with any 
employee of DOE regarding the same 
issue, act or transaction. If you have 
made contact, you must provide ERA 
with the name of the person contact- 
ed; whether the contact was verbal or 
in writing: the nature and substance of 
the contact; and the date or dates of 
the contact. 

(f) Confidential information/ 
number of copies to submit. (1)(i) If an 
individual or firm wishes to claim that 
some or all of the information con- 
tained in any document or application 
filed with the DOE is exempt from the 
mandatory public disclosure require- 
ments of the Freedom of Information 
Act (5 U.S.C. 552 (1970), as amended, 
or is information referred to in 18 
U.S.C. 1905 (1970), or is otherwise 
exempt by law from public disclosure, 
and wishes to request that DOE not 
disclose this information, he must file 
together with the document two 
copies of the document from which he 
has deleted the information claimed to 
be confidential. These two non-confi- 
dential copies must be clearly labeled 
as “confidential information deleted” 
copies. In addition, the individual or 
firm which claims confidentiality must 
indicate in the original document that 
it is confidential or contains confiden- 
tial information, and must file a con- 
cise statement of the justification for 
non-disclosure. If, for example, a claim 
is made that the information comes 
within the exemption in 5 U.S.C. 
552(b)(4) for trade secrets and com- 
mercial or financial information or is 
covered by 18 U.S.C. 1905, there must 
be a concise statement specifying why 
the information is privileged or confi- 
dential. 

(ii) If an individual or firm filing any 
document or application does not wish 
to claim confidentiality pursuant to 
subparagraph (1)(i) above he must 
submit in addition to the original, one 
copy of the document or application, 
except as provided elsewhere, and indi- 
cate on the original and the copy that 
there is nothing confidential in the 
document. 
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(2) DOE retains the right to make 
its own determination with regard to 
claim of confidentiality. In the event 
DOE makes a preliminary determina- 
tion that certain of the information 
claimed to be confidential should be 
released to the public, it shall send 
notice to the individual submitting the 
document of DOE’s preliminary deci- 
sion to deny a claim of confidentiality 
in whole or in part, and provide five 
days for responding to that notice. In 
the event the DOE determines, after 
considering any response to its pre- 
liminary determination, to release in- 
formation which an applicant contin- 
ues to claim is confidential, the DOE 
will provide notice of such determina- 
tion, no less than 48 hours prior to 
public disclosure of the information. 

(3). Paragraph (f) does not apply 
where you submit a DOE or ERA form 
which contains its own instructions on 
requests for confidential treatment of 
information. 

(g) Separate applications, petitions 
or requests. If you are requesting an 
ERA action, you should submit a sepa- 
rate ducument for each action sought, 
utilizing the forms provided in these 
regulations, even if the application, 
petition, or request pertains to the 
same or a related issue, act or transac- 
tion. For purposes of this subsection, 
each exemption requested is a request 
for a separate action. 


§ 501.8 Filing fees. 
If you are submitting a petition 


which requires a filing fee, a check 
payable to the order of the United 
States Treasurer must accompany the 
petition before it will be accepted for 
filing. 


§ 501.9 Effective date of orders or rules. 


When ERA issues a rule or order 
under the Aci, the rule or order will be 
effective as against all persons having 
notice of the rule or order, 60 calendar 
days after publication in the FEDERAL 
REGISTER, unless it is stayed, modified, 
suspended, or rescinded. The rule or 
order is deemed to be issued on the 
date, on which it is signed by an au- 
thorized representative or ERA, unless 
the rule or order provides otherwise. 


§ 501.10 Order of precedence. 


If there is any conflict or incensis- 
tency between the provisions of this 
part and any other provisions of Parts 
2002-2010 of this Chapter, the provi- 
sions of this part will contro! with re- 
spect to procedure. 


§ 501.11 Addresses for filing documents. 


(a)(1) This section provides you with 
the addresses for all petitions, forms, 
written communication and other doc- 
uments that you file. 

(2) The DOE National Office has fa- 
cilities for the receipt of transmissions 
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via TWX and FAX to its offices at 
12th and Pennsylvania Avenue NW., 
and 2000 M Street NW. (The FAX ma- 
chines are 3M full duplex 4- or 6- 
minute (automatic) and Dex 4100 
Graphic Science full duplex 3- or 6- 
minute (automatic).) For purposes of 
Parts 500, 501, 502, 503, 504, and 505 of 
this Chapter, all your transmissions 
should be to the machines at 2000 M 
Street NW., except those to be sent to 
the Office of General Counsel which 
you should transmit to the machines 
at 12th and Pennsylvania Avenue NW. 


FAX NUMBERS 

(3M) (12th and Penn.) 
(Dex) (12th and Penn.) 
(3M) (2000 M Street) 
(3M) (2000 M Street) 
(Dex) (2000 M Street) 


TWX NumBeRS 
(12th and Penn.) 


(2600 M Street) 
(2000 M Street) 


(b) You should address documents to 
be filed with ERA as follows: Econom- 
ic Regulatory Administration, Depart- 
ment of Energy, Code FUA, Attn: 
(name of office to receive document, if 
known, and/or labeling as specified in 
Section 501.7), Washington, D.C. 
20461. 


202-566-9304 
202-566-9864 
202-254-6175 
202-254-6461 
202-254-8906 


710-822-1912 
710-822-9454 
710-822-9459 


§ 501.12 ERA Public Information Office. 


(a) DOE will make available at 
Room B-110, 2000 M Street NW., 
Washington, D.C., for public inspec- 
tion and copying— 

(1) Each decision and order along 
with a statement setting forth the rel- 
evant facts and legal basis of an order, 
with confidential information deleted, 
issued in response to each petition or 
request for a public hearing. 

(2) The written comments received 
from interested persons in connection 
with issuance of prohibition orders, 
the modification or rescission of prohi- 
bition orders, and a verbatim tran- 
script of any oral-comments made at a 
public hearing held prior to issuance 
of an order; ; 

(3) The comments received during 
each rulemaking proceeding, with a 
verbatim transcript of the public hear- 
ing, if such a public hearing was held; 
and 

(4) Any other information required 
by statute to be made available for 
public inspection and copying, and any 
information that ERA determines 
should be made available to the public 
through display in the ERA Public In- 
formation Office. 


§ 501.13 Appeal. 

Except as provided otherwise, you 
may not administratively appeal any 
action covered by this Part. 


Subpart B Filing Fees 


§ 501.20 Purpose. 


This subpart provides you with the 
procedures for submission of fees 
charged for services rendered by ERA 
in the evaluation of certain petitions. 


§ 501.21 Scope. 


You must pay a filing fee when you 
file a petition for— 

(a) An exemption, either permanent 
or temporary; 

(b) An extension of a temporary ex- 
emption; or 

(c) A modification or rescission of a 
prohibition imposed by rule or order. 


§ 501.22 General exceptions; waiver. 


(a) You are not required to pay a 
filing fee when you file— 

(1) A petition for a prohibition by 
rule or order; 

(2) A petition for a stay; 

(3) A petition for an interpretation: 

(4) A petition for any type of rule- 
making involving general policy or a 
deciaratory order; or 

(5) A petition or request for any 
other type of administrative action 
not specifically covered by § 501.2 (a), 
(b) and (c) above. 

(b) ERA may, upon application by 
any interested person, or upon its own 
initiative, waive the requirements of 
this subpart if ERA determines such 
waiver is authorized by law and is in 
the public interest. 


§ 501.23 Payment of fees. 


(a) Time of payment. You must in- 
clude with the petition the full 
amount of the fee. ERA will not 
accept and will return any petition 
which does not include the total fee 
amount. 

(b) Fees not refundable. You will be 
charged a petition fee irrespective of 
ERA’s disposition of the petition or 
your withdrawal of the petition. If 
your petition is returned as incomplete 
the fee will be returned. 

(c) Method of payment. You must 
pay the fee by check, draft, or money 
order payable to the U.S. Treasury. 


§ 501.24 Fee schedule. 


This schedule applies to all petitions 
for exemption except those which re- 
quest exemption for peakload power- 
plants. This proposed schedule would 
include multiple petitions regarding a 
number of units at a single site or re- 
quests for multiple types of exemption 
regarding any unit. ERA reserves the 
discretion to impose on a case-by-case 
basis higher fees where the size or 
complexity of a particular petition re- 
quire exceptional expenditures of ad- 
ministrative time and resources. ERA 
also intends to review the adequacy of 
these fees during the initial implemen- 
tation of this new regulatory program 
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and, where appropriate, amend and 
refine them over time. DOE also re- 
serves the right to reduce fees in re- 
sponse to a request made at a prepeti- 
tion conference, at which evidence of 
overlapping costs may be presented. 


Peakload exemption $1,000 

Solar mixtures exemption 5,000 

Temporary or permanent exemp- 
tion 

Exemptions which require environ- 
mental analysis 








25,000 





85,000 





Subpart C—Written Comments, Conferences 
and Public Hearings 


§ 501.30 Purpose and scope. 


This subpart establishes the proce- 
dures for requesting an ERA confer- 
ence or a public hearing and for sub- 
mitting written comments. Confer- 
ences and hearings shall be convened 
at the discretion of ERA consistent 
with requirements of the DEOA and 
FUA. 


§ 501.31 Written comments. 


ERA shall provide a period of 45 
days for submission of written com- 
ments concerning a proposed prohibi- 
tion rule or order or a petition for an 
exemption or permit. This period may 
be extended at the discretion of ERA. 
Written comments shall be filed in ac- 
cordance with Subpart A of this part. 


§ 501.32 Written comments and requests 
for an opportunity to be heard. 


Within 21 days after the publication 
of a proposed prohibition rule or order 
or of a notice of the filing of a petition 
for an exemption or permit, any inter- 
ested person may submit to ERA a 
written request for an opportunity to 
-be heard at a conference or a public 
hearing. This time may be extended at 
the discretion of ERA. 


§ 501.33 Conferences. 


(a) Your request for a conference 
shall be in writing and include a show- 
ing as to why the conference will ma- 
terially advance the proceeding. You 
must address the request to the ERA 
office that is conducting the proceed- 
ing. 

(b) Actual notice of the time, place, 
and nature of the conference will be 
provided to the person who requested 
the conference. ERA will determine 
who may attend a conference, but a 
conference will generally inciude only 
the representative of the person re- 
questing the conference, Government 
representatives, and other persons re- 
quested by the person requesting the 
conference. 

(c) When ERA convenes a confer- 
ence in accordance with this section, 
any person invited may present views 
as to the issue or issues involved. You 
may submit documentary evidence at 
the conference. Such evidence will be 
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treated as if submitted in the regular 
course of a hearing. ERA will not nor- 
mally have a transcript of the confer- 
ence prepared but may do so at its dis- 
cretion. | 

(d) Because a conference is solely for 
the exchange of views incident to a 
proceeding, there will be no formal re- 
ports or findings by ERA unless ERA 
in its discretion determines that it 
would be advisable. ERA will, however, 
record for the public file the occur- 
rence of any conference. 


§ 501.34 Public Hearings. 


A public hearing under this subsec- 
tion is not intended to be an adjudica- 
tory hearing and the adjudicatory pro- 
visions of sections 554 and 556 of the 
Administrative Procedure Act (5 
U.S.C. 554, 556) do not apply. 

(a) Hearing request and attendance. 
(1) If you are an interested person you 
may request and ERA will convene a 
public hearing on any proposed prohi- 
bition rule or order, or on any petition 
for an exemption or permit. Any inter- 
ested person may file a request to par- 
ticipate in the public hearing. A re- 
quest for a hearing or to participate in 
a hearing shall be in writing and 
signed by you. It shall include a de- 
scription of your interest in the issue 
or issues involved and of the anticipat- 
ed content of your presentation. When 
applicable, you must also provide a 
statement explaining why you would 
be an appropriate spokesperson for 
the particular view expressed. 

(2) Participants at the public hear- 
ing will be afforded the opportunity 
for presentation of data and material, 
oral and documentary. Participants at 
the public hearing shall identify all 
witnesses and provide a copy of each 
exhibit to be presented to ERA not 
later than 10 days prior to the hearing 
date. 

(b) Presiding Officer. FRA will ap- 
point a Presiding Officer to conduct 
the public hearing and a panel to 
assist him. An agenda will be prepared 


.to provide, to the extent practicable, 
‘for the presentation of ail relevant 


views by competent spokespersons. 

(c) Notice. ERA will convene a public 
hearing only after publishing a notice 
in the FeperaL REGISTER which staies 
the time, place, and nature of the 
public hearing. 

(d) Hearing Rules—(1) Order of pres- 
entation—(i) Opening statements. For 
a proposed prohibition by rule or 
order, ERA may make an opening 
statement and, for a petition, the peti- 
tioner may make an opening state- 
ment. The length of statements will be 
within the discretion of the presiding 
officer. 

(ii) Principal presentation. Follow- 
ing opening statements for a proposed 
prohibition by rule or order, those per- 
sons subject to such proposed prohibi- 


tion, or in the case of an exemption 
petition, the petitioner, may resent his 
data and materials oral or documen- 
tary. 

(iii) Other presentations. Following 
the principal presentation other per- 
sons, in the order of appearance in the 
hearing agenda, may present their 
data and materials, oral or documen- 
tary. Following presentations by all 
persons appearing on the hearing 
agenda, the Presiding Officer, solely 
within his discretion, may permit 
other persons to make presentations. 

(iv) Summary statements. After all 
of the above presentations have been 
concluded, the participants in their 
order of appearance may make short 
and concise summary statements re- 
viewing their positions. 

(2) Questioning. At the public hear- 
ing ERA will provide any interested 
person with an opportunity to ques- 
tion— : 

(i) Other interested persons who 
make oral presentations; 

(ii) Employees and contractors of 
the United States who have made 
written or oral presentations or who 
have participated in the development 
of the proposed rule or order or in the 
consideration of the petition for an ex- 
emption or permit; and 

iii) Experts and consultants who 
have provided information to any 
person who makes an oral presenta- 
tion and which is contained in or re- 
ferred to in such presentation. You 
may ask questions of those persons 
listed in paragraph (ii) by submitting 
the question in writing to the Presid- 
ing Officer. You are to submit ques- 
tions to be asked of ERA employees or 
contractors 10 days in advance of the 
hearing. The Presiding Officer wili de- 
termine if the question involves a ma- 
terial fact which is in dispute. He shall 
also restrict questioning which may be 
duplicative or not likely to result in a 
timely or effective resolution of the 
issues. ; 

(3) Witnesses. The obtaining and use 
of witnesses is the responsibility of the 
participants. All witnesses will be pre- 
sent on their own volition, but any 
person appearing as a witness may be 
subject to questioning by any partici- 
pant, the Presiding Officer, or the 
panel. The refusal of a witness to 
answer questions will be considered by 
ERA in determining the weight to be 
accorded the testimony of the witness. 
Witnesses will not be sworn. 

(4) Evidence. The Presiding Officer 
shall have the authority to exclude 
data or materials which he deems to 
be improper or irrelevant. Formal 
rules of evidence shall not be applica- 
ble. Documentary material must be of 
a size consistent with ease of handling, 
transportation and filing and copies 
shall be provided for each participant. 
While large exhibits may be used 
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during the hearing, copies of such ex- 
hibits shall be provided in reduced size 
for submission as evidence. Two copies 
shall be furnished to the Presiding Of- 
ficer and one copy to each participant. 
The Presiding Officer will be responsi- 
ble for the exclusion of evidence 
which is irrelevant, immaterial or 
unduly repetitious. 

(5) Procedural Questions. The Pre- 
siding Officer shall determine all pro- 
cedural questions not governed by this 
subpart. The Presiding Officer shall 
have the authority to limit the 
number of witnesses to be used by any 
participant and to impose such time 
limitations as he shall deem reason- 
able. 

(6) Transcript. ERA will have a ver- 
batim transcript made of the public 
hearing. The transcript, together with 
any written comments submitted in 
the course of the proceeding, will be 
made available for public inspection 
and copying at the Freedom of Infor- 
mation Reading Room as provided in 
section 501.12. 

(1) ERA’s Decision. ERA’s decision 


will be based on the public file, evi- . 


dence presented at the public hearing 
together with the written comments 
submitted and other relevant informa- 
tion developed during the course of a 
proceeding. 


§ 501.35 Public file. 


(a) Contents. The public file in each 
case shall consist of the rule, order, or 
petition with supporting data and sup- 
plemental information, with the ex- 
ception of material deemed by ERA to 
be exempt from disclosure under the 
Freedom of Information Act. In addi- 
.tion, the public file shall contain all 
data and information submitted by in- 
terested persons in favor of or in oppo- 
Sition to such rule, order or petition, 
excluding any material ERA deems to 
be exempt from disclosure under the 
Freedom of Information Act. 

(bo) Availability. The public file shall 
be available for inspection upon writ- 
ten request from any interested 
person. Documents in the public file 
may be removed only by ERA staff. 
Photocopies may be made available, 
on request. The charge for such copies 
shall be made in accordance with a 
written schedule. 

(c) Closing of the public file. The 
public file shall remain open for 15 
days following the public hearing 
during which time the interested per- 
sons may submit additional written 
statements. 


Subpart D-Subpoenas; Witness Fees 


§ 501.40 Issuance. 


The Administrator of ERA, or his 
duly authorized agent, may sign and 
issue subpoenas either on his own ini- 
tiative or upon your request, where 
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your are a participant in that hearing. 
You must support your request for a 
subpoena by an adequate showing that 
the information you seek will materi- 
ally advance the proceeding. 


§ 501.41 Witness attendance; production of 
documents. 


A subpoena may require the attend- 
ance of a witness, and/or the preduc- 
tion of documentary or other tangible 
evidence in the possession or under 
the control of the person served, or 
both. 


§ 501.42 Service. 


(a) A subpoena may be served per- 
sonally or by registered or certified 
mail. If a subpoena is served personal- 
ly, it may only be served by a person 
who is not an interested person in the 
proceeding and is not less than 18 
years of age. For purposes of this 
paragraph, you are an “interested 
person” if you are participating direct- 
ly in the proceeding with respect to 
which the subpoena is issued. 

(b) (1) ERA will serve a subpoena by 
delivering a copy of it to the person 
named in the subpoena. 

(2) ERA will tender fees for one 
day’s attendance and mileage, as speci- 
fied in 501.43 of this subpart, with the 
subpoena. If ERA issues the subpoena 
at the request of any officer or agency 
of the United States, however, ERA 
will not tender the fees and mileage at 
the time of service. 

(3) ERA will deliver a copy of the 
subpoena and any fees to a natural 
person by— 

(i) Handing them to the person; 

(ii) Leaving them at the person’s 
office with the person in charge of the 
office; 

(iii) Leaving them at the person’s 
dwelling or the usual place of abode 
with a person of suitable age and dis- 
cretion who resides there; 

(iv) Mailing them to the person by 
registered mail, to his last known ad- 
dress; or 

((v) Any method that provides the 
person with actual notice. 

(4) ERA will deliver a copy of the 
subpoena and any fees to a person, 
other than a natural person, by— 

(i) Handing them to a registered 
agent of the person; 

(ii) Handing them to any officer, di- 
rector, or agent in charge of any office 
of such person; : 

(ii) Mailing them to the last known 
address of any registered agent, offi- 
cer, director, or agent in harge of any 
office of the person by registered or 
certified mail; or 

(iv) Any method that provides any 
registered agent, officer, director, or 
agent in charge of any office of the 
person with actual notice and the fees 
are made available prior to the return 
date. 
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(5) If you have offices and oper- 
ations in more then one jurisdiction, 
you may notify ERA in writing if you 
wish to designate one address to which 
any subpoena may be served. 

(c) The ERA office with the respon- 
sibility for the proceeding in which 
the subpoena was issued will retain 
the original subpoena together with a 
certificate of service. 


§ 501.43 Fees. 


If you are subpoened by ERA, you 
will be paid the same fees and mileage 
as would be paid to a witness in a pro- 
ceeding in the District Courts of the 
United States. The person requesting 
the subpoena will pay these fees and 
mileage, except that ERA may pay the 
fees and mileage when, in its judg- 
ment— 

(1) The presence of the subpoenaed 
witness will materially advance the 
proceeding; and 

(2) The person who requested the 
subpoena would suffer a serious hard- 
ship if required to pay the fees and 
mileage. 


§ 501.44 Petition to quash or modify. 


(a) If you are a person to whom a 
subpoena is directed, you may apply 
prior to the time specified for compli- 
ance in the subpoena, but not more 
than 10 days after the date of service 
of the subpoena, to the Administrator 
of ERA, to quash or modify the sub- 
poena. You must include in your peti- 
tion a brief statement of the reasons 
you rely on. 

(b) The Administrator of ERA, or 
his duly authorized representative 
may— 

(1) Summarily deny your applica- 
tion; 

(2) Quash or modify the subpoena; 
or 

(3) Condition the denial or grant of 
your petition upon the satisfaction of 
certain just and reasonable require- 
menis. 

(c) While the Administrator of ERA 
or his duly authorized representative 
is considering your petition to quash 
or modify a subpoena, you may peti- 
tion for ERA to issue a stay of the ob- 
ligation to comply with the subpoena 
in accordance with Subpart I. 


§ 501.45 Enforcement. 


If you refuse to obey a subpoena, 
ERA may request the Attorney Gener- 
al to seek the aid of the District Court 
of the United States for any district in 
which you are found to compel you, 
after notice, to appear and give testi- 
mony, and/or to appear and produce 
any subpoenaed documents before 
ERA. 
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Subpart E—Prohibition Orders 


§ 561.50 Purpose and seope. 


Section 301 of the Act authorizes 
ERA to prohibit by rule or order the 
use of petroleum or natural gas, or 
both in existing facilities if certain 
findings are made. Section 202 of the 
Act authorizes ERA to prohibit by 
rule or order the use of natural gas or 
petroleum, or both, in new non-boiler 
major fuel burning installations. 

(a) This subpart establishes the pro- 
cedures for the filing by existing 
powerplants or installations and by 
new non-boiler MFBI’s of petitions for 
a rule or order prohibiting the use of 
petroleum and/or natural gas either in 
toto or, in the case of existing facili- 
ties, in amounts in excess of the mini- 
mum amount necessary to maintain 
reliability of operation of the unit con- 
sistent with maintaining reasonable 
fuel efficiency of the resulting mix- 
ture. 

(b) A proceeding for issuance of a 
prohibition by order or rule may be 
commenced by ERA on its initiative or 
in response to a petition. 


§ 501.51 What to file. 


(a) You must file either a ‘Petition 
for a Prohibition Order” or ‘Petition 
for Prohibition by Rule’’, as appropri- 
ate, which should be clearly labeled as 
such. Your petition must comply with 
the general filing requirements stated 
in §501.7 in addition to the require- 
ments stated in this subpart, must be 
in writing and must be signed by a re- 
sponsible authorized official. 

(b) You may petition for a prohibi- 
tion by order for an individual power- 
plant or installation or for combina- 
tions thereof at a single site. The peti- 
tion should specify the applicable 
units. Petitions may be made for a pro- 
hibition by rule covering units which 
are not at the same site, but such rule 
may only cover individual powerplants 
or MFBI’s and not combinations 
thereof. © 

(c) If you wish to claim confidential 
treatment for any information con- 
tained in the petition or other docum- 
nents submitted under this subpart, 
you must comply with the procedures 
set out in section 501.7. 


§ 501.53 Where to file. 


Petitions shall be filed at the ad- 
dress provided in § 501.11. 

§ 561.52 Notice. 

ERA shall publish your petition and 
a@ proposed order or rule in the Freper- 
AL REGISTER and shall serve a copy on 
the owner of each powerplant or in- 
stallation that would be affected by 
the proposed rule or order. The notice 
shall describe the proposed action, 
state the content of the proposed 


order or rule and provide a period of _ 
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noe less than 45 days from the date er 
its publication in which interested per- 
sons may file written data, views or ar- 
guments, and request a public hearing 
in accordance with the provisions gov- 
erning hearings set out in this part. In 
the case of a.rule, the notice shali also 
contain a detailed statement of any 
special circumstances or characteris- 
ies required to be taken into account 
in prescribing such rule. A copy shali 
be transmitted to the operator of any 
powerplant or MFBI required to be 
specifically identified in such rule. 


§ 501.54 Contents. 


(a) You shall state the type of order 
or rule requested. You shall make a 
full and complete statement of all rel- 
evant facts pertaining to the subjects 
of the petition and to the ERA action 
sought. You shall include a full discus- 
sion of the pertinent provisions and 
relevant facts contained in the docu- 
ments submitted with the petition. 
You shall include the following infor- 
mation for all units to be covered by 
the rule or order: 

(1) Prohibitions on petroleum and/ 
or natural gas use for existing power- 
plants or installations. (i) Description 
of the facility, including, but not limit- 
ed to, location, electric power and/or 
energy output, fuels utilized and rate 
of use thereof, and, in the case of a 
powerplant, the identification of the 
electric power dispatching systems 
with which the powerpiant is intercon- 
nected. 

(ii) Information regarding the 
powerplant or installation’s capability 
to burn alternate fuels and an identifi- 
cation and description of any plant 
equipment or facilities necessary to 
the burning of an alternate fuel that 
you would have to acquire or refurbish 
to render the powerplant or installa- 
tien fully capable of burning an alter- 
nate fuel. 

(iii) Identify the type of fuel you 
intend to use; the source from which 
you now or will obtain the fuel; and 
the means you intend to use to trans- 
port the fuel. 

(iv) Identify the maximum and mini- 
mum characteristics of other alternate 
fuels which are compatible with the 
facility’s design tolerances; the source 
from which you could obtain such 
fuel; and the means of transporting 
the fuel to the facility. 

(v) Identify any anticipated acquisi- 
tion or refurbishing of alternate fuel 
handling and firing equipment (such 
as unloaders, conveyors, crushers, pul- 
verizers, scales, burners, feeders, air 


heaters, soot blowers, instrumentation 


and controls, and waste disposal, that 
would be required to institute alter- 
nate fuel burning capability. Also in- 
elude current copies of detailed plot 
plans and elevation drawings that are 
relevant to alternate fuel burning, and 


any information relevant to the ade- 
quacy of storage facilities for the al- 
ternate fuel. 

(vi) Identify the expenditures associ- 
ated with the procurement of the 
above new equipment or the refurbish- 
ing of existing equipment needed to 
institute alternate fuel firing capabili- 
ty, stating this information on a com- 
ponent by component basis, and also 
provide an estimate of the operating 
and maintenance expenditure differ- 
ential (including the fuel expenditure 
differential) associated with the neces- 
sary changes. 

(vii) Estimate any changes in capac- 
ity foreseen as a result of fuel conver- 
sion. Include any nameplate ratings 
assigned by the boiler manufacturer, 
and net dependable rating in the case 
of a powerplant. Describe the method- 
clogy employed in estimating changes 
in rated capacity. 

(viii) Provide an estimate of the lead 
time necessary to institute alternate 
fuel firing capability (including the 
time associated with actions required 
to meet air pollution control regula- 
tions). Specify the estimated time for 
the acquisition or 

(ix) Identify any State or local laws 
or policies that might limit the utiliza- 
tion of alternate fuel by the applicant. 

(x) With respect to powerplants, in- 
formation regarding the potential for 
the impairment of the reliability of 
service, if any, in the area served by 
the powerplant were a prohibition rule 
or order to be issued. 

(xi) An estimate of the anticipated 
effect that the denial of the petition 
would have on your operation. 

(xii) Any other information that you 
believe is pertinent to ERA’s evalua- 
tion of the petition. 

(xiii) A certification by your chief 
executive officer or his duly author- 
ized representative of the accuracy of 
the information stated in the petition. 

(2) Prohibitions on petroleum and/ 
or natural gas use by new non-boiler 
MFBI’s. (i) Description of the facility, 
including but not limited to, type of 
facility, location, energy output, fuels 
to be utilized and rate of use thereof, 
uses to be made of energy output (list 
Standard Industrial Code classifica- 
tion of products produced using the 
energy output of the facility), and the 
state of design and construction that 
the installation has reached at the 
time of the petition. 

Gi) A description of the modifica- 
tions to the design and construction of 
the installation, if any, required to 
render it capable of using alternate 
fuel as its primary energy source, if 
the eapability currently is not 
planned. 

(iii) The identification of the type of 
alternate fuel that is or will be the in- 
stallation’s design specification fuel, 
the source from which the petitioner 
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anticipates that it will be able to 
obtain the fuel and the supply’s sus- 
ceptibility to interruption and the 
method by which the fuel would be 
transported to the installation. 

(iv) An identification and description 
of any contractual commitments for 
the design and/or construction of the 
installation and an analysis of the 
impact, if any, of the requirement that 
the installation be prohibited from 
using petroleum or natural gas as its 
primary energy source. 

(v) An estimate of the anticipated 
effect that denial of the petition 
would have on your proposed oper- 
ation. 

(vi) Any other information that you 
believe would be pertinent to ERA’s 
evaluation of the petition. 

(vii) A certification by your chief ex- 
ecutive officer or his duly authorized 
representative of the accuracy of the 
information stated in the petition. 

(3) Conference. You may request a 
conference regarding the petition. If 
your request is not made at the time 
the petition is filed, you must make it 
as soon after as possible. Your request 
and ERA’s determination concerning 
it shall be made in accordance with 
the subpart concerning conferences 
and public hearings. . 


§ 501.55 ERA evaluation. 


(a) Processing. (1) ERA may investi- 
gate any statement in your petition or 
any other document submitted to it 
and may utilize in its evaluation any 
relevant facts obtained by such inves- 
tigation. ERA may solicit or accept 
submissions from third persons rele- 
vant to your petition or other docu- 
ment. You will be afforded an oppor- 
tunity to respond to all relevant third 
person submissions. 

(2) ERA may conduct its own investi- 
gation and consider any other source 
of information in evaluating a petition 
or other document. ERA on its initia- 
tive may convene a conference, if, in 
its discretion, it considers that such 
conference will advance its evaluation 
of the petition. 

(3) ERA may dismiss the petition 
without prejudice if it determines that 
there is not sufficient information 
upon which to base a decision, and if 
upon request the necessary additional 
information is not submitted by you. 

(b) Criteria. ERA’s decision with Fre- 
spect to a petition and the decision 
with respect to an ERA initiated pro- 
ceeding shall depend on whether ERA 
can make the required findings. 


§ 501.56 Public participation. 


(a) Prior to the issuance of a rule or 
order, ERA shall publish a proposal to 
issue the rule or order in the FEDERAL 
REGISTER, together with a statement 
of the reasons for the rule or order. 


PROPOSED RULES 


(b) ERA shall take the actions de- 
scribed in 10 CFR 208 dealing with 
consideration of environmental 
impact. 

(c) ERA shall provide an opportuni- 
ty to petition for an exemption and 
shall process the petition in accord- 
ance with Subpart E. 

(d) ERA shall provide all interested 
persons an opportunity to present oral 
data, views and arguments at a public 
hearing held in accordance with Sub- 
part M. 

(e) A copy of the proposed rule or 
order shall be transmitted by the Sec- 
retary to the Administrator of the En- 
vironmental Protection Agency and 
the Secretary shall request the agency 
to comment thereon within the period 
provided to the public. In any case, 
the Administrator of the Environmen- 
tal Protection Agency shall be afford- 
ed the same opportunity to comment 
and question as is provided other in- 
terested persons. 

(f) A copy of the proposed rule or 
order, if to an installation, shall be 
transmitted by the Secretary to the 
Federal Trade Commission and the 
Secretary shall request the Commis- 
sion to comment thereon within the 
period provided to the public. In any 
case, the Federal Trade Commission 
shall be afforded the same opportuni- 
ty to comment and question as is pro- 
vided other interested persons. 


§ 501.57 Decision and order. 


(a) After consideration of a petition 
and other relevant information re- 
ceived or obtained during the proceed- 
ing, ERA may issue either a Prohibi- 
tion Order or Rule or an order deny- 
ing the petition for a rule or order. 

(b) ERA shall include in the order a 
written statement of the pertinent 
facts, a statement of the legal basis 
upon which the order is issued, and, 
when a prohibition is issued, a recita- 
tion of the conclusions regarding the 
findings to be made by ERA and a 
summary of the rationale for each. 
The order shall provide that the pro- 
hibitions stated therein shall become 
effective on the date stated in the 
order. 

(c) Enclosed with the order may be a 
schedule of events that should take 
place by a stated date (compliance 
schedule) to insure that any affected 
unit will be able to comply with the 
prohibitions stated in the order by the 
date stated. The compliance schedule 
may require actions by the affected 
unit 60 days subsequent to service of 
rule or order. 

(d) ERA shall serve a copy of the 
order upon the petitioner or, if the 
action was initiated by ERA, upon the 
owner and operator of the affected 
unit(s) and upon any other person 
who participated in the proceeding by 
filing written comments or making 
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oral presentation. Notice of issuance 
of the order shall be published in the 
FEDERAL REGISTER. 


Subpart F—Exemptions 


§ 501.60 Purpose and scope. 


(a) If you own or control— 

(1) A new powerplant or installation 
consisting of a boiler, this subpart pro- 
vides you with the procedures for 
filing a petition requesting a tempo- 
rary or permanent exemption under, 
respectively, sections 211 and 212 of 
FUA; 

(2) A new installation other than a 
boiler this subpart provides you with 
the procedures for filing a petition re- 
questing a temporary or permanent 
exemption under respectively, sections 
211 and 212 of FUA, or for filing a pe- 
tition which demonstrates that you 
would have been granted an exemp- 
tion from a prohibition under section 
202(b) of FUA; 

(3) An existing powerplant or instal- 
lation this subpart provides you with 
the procedures for filing a petition for 
temporary or permanent exemption 
under, respectively, sections 311 and 
312 of FUA, or for filing of a petition 
which demonstrates that you would 
have been granted an exemption from 
a prohibition under section 303(a) of 
FUA; 

(4) A new powerplant or installation 
this subpart provides you with the 
procedures for filing a petition re- 
questing extension of a temporary ex- 
emption granted under section 211 of 
FUA for— 

(i) Lack of alternate fuel supply, site 
limitations or environmental require- 
ments; 

(ii) Future use of synthetic fuels; 

(iii) Public interest; or 

(iv) Use of petroleum by certain in- 
stallations. 

(5) An existing powerpiant or instal- 
lation this subpart provides you with 
the procedures for filing a petition for 
extension of a temporary exemption 
granted under section 311 of FUA 
for— 

(i) Lack of alternate fuel supply, site 
limitations, or environmental require- 
ments; 

(ii) Future use of synthetic fuels; 

(iii) Use of innovative technologies; 

(iv) Units to be retired; 

(v) Public interest; 

(vi) Peakload powerplants; or 

(vii) Powerplants where necessary to 
maintain reliability of service; and 

(b) If you are a petitioner for an ex- 
emption or extension of exemption 
under this subpart you ’must comply 
with the general filing requirements 
stated in Subpart A, in addition to the 
requirements stated in this subpart. 
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§ 501.61 Labeling of petition. 


(a) If you are filing for a temporary 
exemption for a new or existing 
powerplant or installation under this 
subpart you must file a written “Peti- 
tion for Temporary Exemption” which 
should be clearly labeled as such, both 
on the petition and on the outside of 
the envelope in which the petition is 
transmitted, and signed by the person 
filing the petition. 

(b) If you are filing for a permanent 
exemption for a new or existing 
powerplant or installation under this 
subpart you must file a written ‘Peti- 
tion for Permanent Exemption” which 
should be clearly labeled as such, both 
on the petition and on the outside of 
the envelope in which the petition is 
transmitted, and signed by the person 
filing the petition. 

(c) If you are filing for extension of 
a temporary exemption for a new or 
existing powerplant or installation 
under this subpart you must file a 
written “Petition for Extension (or 
Renewal) of Temporary Exemption” 
which should be clearly labeled as 
such, both on the petition and on the 
outside of the envelope in which the 
petition is transmitted, and signed by 
the person filing the petition. 


§ 501.62 What to file. 


If you are filing a petition under this 
subpart you must send to ERA your 
petition, meeting the requirements of 
this subpart and of Parts 502 and 503 
or 505 of this Title including; 

(a) A transmittal letter; 

(b) A Fuels Decision Report, as re- 
quired by Part 502; and 

(c) The appropriate 
forms 


exemption 


§ 501.63 Certification. 


(a) (1) If you are a corporation filing 
a petition under this subpart, in addi- 
tion to any affidavits and certifica- 
tions required, under Paris 500, 501, 
502, 503, 504 or 505 of this Title, your 
chief executive officer, and your chair- 
man of the board shall certify in writ- 
ing to the truth of all allegations in 
your petition. 

(2) Where you are a wholly-owned 
subsidiary filing a petition under this 
subpart, then the requirements of this 
subsection will apply both to you and 
to your parent corporation. 

(b) If you are other than a corpora- 
tion, and you file a petition under this 
subpart in addition to any affidavits 
and certifications required under Parts 
500, 501, 502, 503, 504, and 505 of this 
Title, your chief managerial officer 
shall attest in writing to the truth of 
all allegations in your petition. 

(c) You must include the attesta- 
tions required under this section, to- 
gether with any petition you file 

under this subpart. 


PROPOSED RULES 


§ 501.64 Fees. 


If you file a petition for exemption 
or extension under this subpart, you 
must include any fees required under 
Subpart B of this Part, together with 
your petition, unless the fees have 
been waived by ERA under Subpart B 
of this Part. 


§ 501.65 Where to file. 


You must file any petition for ex- 
emption or extension of exemption 
under this subpart with the DOE Na- 
tional Office at the address provided 
in Section 501.11. 


§ 501.66 When to file. 


(a) You may file any petition for ex- 
emption under this subpart, at any 
time after May 8, 1979, except for peti- 
tions for exemption filed under Sec- 
tion 902 of FUA. 

(b) You may file any petition for ex- 
emption under Section 962 of FUA at 
any time after November 9, 1978. 

(c) You may file any petition for ex- 
tension of a temporary exemption 
under this subpart, at any time during 
the period of effectiveness of the ini- 
tial temporary exemption. 


§ 501.67 Contents. 


(a) In addition to the specific re- 
quirements contained in Parts 500, 
501, 502, 503, 504, and 505 of this Title, 
you must inciude in any petition for 
exemption or for extension of a tem- 
porary exemption under this subpart— 

(1) A complete description of the ex- 
emption or exemptions you seek; 

(2) A complete statement of all reie- 
vant facts pertaining to the circum- 
stances, acts or transactions that are 
the subject of your petition, and to 
the ERA action you seek; and 

(3) A full description of the perti- 
nent provision and relevant facts con- 
tained in any relevant documents. 

(b) You must submit copies of all 
proposed contracts, agreements, 
leases, instruments, and other docu- 
ments determined to be relevant to 
any petition for exemption or exten- 
sion of exemption under this subpart 
to ERA upon its request. 

(c) You must submit your petition in 
the form prescribed in Appendix (to 
be published at a future date) to these 
regulations. 

(d) If you wish to claim confidential 
treatment for any information con- 
tained in your petition or other docu- 
ment submitted under this subpart, 
you must comply with the procedures 
in Section 501-7. 


§ 501.68 Adequacy of petition. 


(a) ERA will in a timely manner 
inform you by letter, when ERA deter- 
mines that your petition for exemp- 
tion is adequate for filing. 

{b) ERA may invite you to partici- 
pate in a conference to discuss any de- 


fects in your petition for exemption or 
extension where your petition fails to 
contain necessary, required, or re- 
quested information and documenta- 
*tion, or otherwise fails to comply with 
the requirements of this subpart, or 
Parts 502 and 503 or 505 of this Title, 
and where this failure affects the ade- 
quacy of your petition under this sub- 
part and Parts 502 and 503 or 505 of 
this Title. 

(c) If you fail to submit necessary or 
requested information and documenta- 
tion, in order to perfect your petition, 
ERA may return your petition without 
prejudice. 


§ 501.69 Notice of petition. 


(a) When ERA receives your proper- 
ly filed petition under this subpart, it 
will publish a notice in the FEDERAL 
REGISTER. ERA will include in this 
notice a summary statement of your 
reasons for requesting an exemption, 
or an extension of a temporary exemp- 
tion. ERA. will provide in the notice a 
period of no less than 45 days for in- 
terested persons to file written data, 
views or arguments. 

(b) When ERA receives your porper- 
ly filed petition, it will notify appro- 
priate State agencies having primary 
authority to permit or regulate the 
construction or operation of a power- 
plant, or, where appropriate, an instal- 
lation. 

(c) ERA will transmit a copy of your 
petition to— 

(1) The Administrator of the Envi- 
renmental Protection Agency, and 

€2) In the ease of installations, the 
Federal Trade Commission. 

(3) These agencies will have the 
same opportunity for comment that is 
provided other interested persons 
under this section. 


§ 501.70 Hearing. 


(a) Any interested person, within 15 
days after publication of your petition 
under section 501.69, may request a 
hearing in order to present oral data, 
views and arguments concerning your 
petition. ; 

(do) Either on its own initiative or 
upon receipt of a request for a hearing 
under this section, ERA will schedule 
a public hearing and will publish 
notice of the hearing in the FEDERAL 
REGISTER. 

(c) ERA will hold any public hearing 
under this section in accordance with 
the provisions of Subpart C of this 
Part. 


§ 501.71 ERA evaluation. 


(a) Processing. (1) ERA may initiate 
an investigation of any statement in 
your petition or any other document 
submitted to it. ERA may utilize in its 
evaluation any relevant facts obtained 
by this investigation. ERA may re- 
quest or accept submissions from third 
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persons relevant to your petition or 
other document, in which case you 
shall have an opportunity to respond 
‘to all relevant third person submis- 
sions. In evaluating your petition, 
ERA may conduct it? own investiga- 
tion and consider any other source of 
information. ERA on its initiative may 
convene a conference, if, in its discre- 
tion, it considers that a conference will 
advance its evaluation of your peti- 
tion. 

(2) If ERA determines that there is 
insufficient information upcen which 
to base a decision and if, upon request, 
you fail to submit necessary additional 
information, ERA may dismiss your 
petition without prejudice. 

(b) Criteria. ERA’s decision on your 
petition will depend upon whether you 
have met your burden of proving the 
necessary elements of the exemption 
or extension you seek, as provided for 
in Parts 502, 503, and 504 of this Title. 


§ 501.72 Retained authority. 

(a) ERA may redesignate a petition 

. for an exemption from one kind of ex- 

emption to another or from 2 perma- 
nent exemption to a temporary ex- 
emption where pertinent facters and 
criteria relating to the petiticn indi- 
cate an exemption other than that 
chosen by you to be appropriate. 

(b) ERA may adopt such different 
procedures as it deems necessary and 
reasonable in acting upon any particu- 
lar petition. 

§ 561.72 Decision and erder. 

(a)(1) ERA will issue an order either 
granting or denying your petition 
within 6 months after the na of the 
pericod for public comment applicable 
to your petition unless that period is 
extended by ERA. 

(2) The period for public comment 
shall end— 

(i) 45 days after the conclus 
hearing heid oe 
this subpart; c 

Gi} Where no ie saring is heid, 
expiration of the 45-day writ ten 
ment period provided for in Se 
501.69 of this subpart. 

(3) ERA may on its initiative extend 
the period for public comment to a 
cate certain by pubiishing notice in 
the FEDERAL REGISTER, 
statement of the reasons for the ex- 
tension. 

(b)1) ERA wili serve a copy of the 
order granting or denying a petition 
for exermption upen you, and upen any 
other perscn who participated in the 
proceeding by filing written comments 
or making oral presentation. 

(2) ERA will publish any order 
granting or denying your petition 
under this subpart in the FEDERAL REc- 
ISTER together with a statement of the 
reasons for the grant or denial. 


ion of a 
Section 501.70 of 


including 2 


PROPOSED RULES 


(c)(1) ERA will base any order grant- 
ing or denying a petition for exemp- 
tion upon consideration of the whole 
record, or those parts of the whole 
record cited by a party and supported 
by and in accordance with reliable, 
probative and substantial evidence. 

(2) ERA will include in an order 
granting or denying a petition for ex- 
emption under this subpart a written 
statement of the pertinent facts and a 
statement of the iegal basis upon 
which the order is issued. 

(d)\(1) ERA shall include in any 

order granting a petition for exemp- 
tion, except for an order granting an 
exemption under section 401 of io 
such terms and conditions as ERA 
termines appropriate, including terms 
and conditions requiring tire use of ef- 
fective fuel conservation measures 
which are practicable and consisten 
with the purposes of FUA. 

(2) ERA wili design any terms and 
conditions included in any temporary 
exemption in or extended under 
Sections 213 and 311 of FUA, to insure 
that upon expiration of the exemp- 
tion, the persons and pow nt or in- 
stallation covere a cumption 
will comply with the ble prohi- 
a under FUA 

(e) Prior to th 
nent fi nal order granti 
petition for exempt ; WHE 
form an analysis of th e environment ital 
impact of the issuance of such order in 
accordance with applicable Depart- 
ment regulations bmplementing the 
National Envirenmente! Policy Act of 
1969. 


by ae . €X 


applica 


8: 591.74 
If you are agerie 
issued by ERA w 
within 60 days 
EPERAL REGISTER Of the order, you 
ries file a petition for judicial review. 
C — file your petil with the 
tes Court of Appea'!s for the 
Circuit whe rein you reside, or have 
your principal place of business. 


eved by any order 
Jer this subpart, 
f publication in the 


Subpart H—Requests for Modification cnd Re- 
scission of Crders and Rules Issued Under 
FUA 

§ 561.190 Purpose and scope. 

(a) If you own 
plant or 


or operate a 
installation, which has re- 
ceived @ prohibition rule or order 
under FUA, this subpart provides you 
with the procedures for filing a peti- 
tion for modification or rescission of 
the order of rule. 

(ob) ERA may commence a proceed- 
ing under this subpart in response to 
your petition or upon its initiative. A 
proceeding commenced on ERA’s ini- 
tiative may be commenced by ERA at 
any time afte ERA has issued a prohi- 
bition order or ruic under FUA. Sec- 
tions 501.104, 501.106, 501.107, and 


power- 
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501.109 of this subpart shall be appli- 
cable to the proceeding regardless of 
the manner in which the proceeding 
was initiated. Other sections of this 
subpart apply only to a proceeding 
commenced in response to a petition. 


§ 501.101 What to file. 


(a) You must file a “Petition for 
Modification (or Rescission) of Prohi- 
bition Order or Rule (FUA)” which 
should be clearly labelled as suth, 
using the applicable terms, both on 
the petition and on the outside of the 
envelope in which the petition is 
transmitted. The petition must be 
in writing and signed by you. You 
must comply with the general filing 
requirements stated in § 501.7 in addi- 
tion to the requirements stated in this 
subpart. 

(b) If you wish to claim confidential 
treatment for any information con- 
tained in the petition or other docu- 
ments submitted under this subpart, 
you must comply with the procedures 
stated in § 501.7(f). 


§ 501.162 Where to file. 
You are to file the petiti 


DOE National Office at 
ded in § §01.11. 


on with th 
the pip 
provi 


§ 501.183 When te file. 

You may file a petition 
subpart ~ based 
changed circum 
after the order is fina 

391.184 Notice. 

(a) You must send by United States 
mail a copy of the petition and any 
subsequent amendments or other doc- 
uments relati from 
which a information — has 
been ¢ 2 dance with § 501.7 
(f), to each person who is reasonably 
asce xtainable aS a person who will be 
aggrieved by the ERA action you seek, 
including persons who partici; ated in 
the prior proceeding. You must in- 
clude with the cc opy of the petition a 
statement that th person may, within 
10 days, submit comments regarding 
the petition to the ERA cffice with 
which the petition was filed. You shall 
include hire the petition filed with 
ERA a certification to ERA that you 
have cor nplied with the remuiremente 
of this Wisse and shall include 
the names and addresses of each 
person to re a copy fo the petition 
was sent. 

(b) If you determine that compliance 
with paragraph (a) would be impracti- 
cable, you must: 

(1) Comply with the requirements of 
paragraph (a) with regard to those 
persons whom it is reasonable and pos- 
sible to notify; and 

(2) Include with the petition a de- 
seription of the persons or class or 


L€ petition fl, 
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classes of persons to whom notice was 
not sent. 

(3) ERA may require you to provide 
additional or alternative notice, or 
may determine that the notice re- 
quired by paragraph (a) of this section 
is not impracticable, or may determine 
that notice should be published in the 
FEDERAL REGISTER. 

(c1) ERA will serve notice on any. 
other person. readily identifiable by 
ERA as one who will be aggrieved by 
the ERA action sought and may serve 
notice on any other person that writ- 
ten comments regarding the petition 
will be accepted if filed within 10 days 
of service of the notice. 

(2) If ERA on its initiative com- 
mences a proceeding for the modifica- 
tion or rescission of an order it will 
give notice, either by service of a writ- 
ten notice or by verbal communica- 
tion, which communication must be 
promptly confirmed in writing, to each 
person who was served the order that 
ERA proposes to modify or rescind. 
ERA will give a reasonable period of 
time for each person notified to file a 
written response or give a verbal com- 
munication, if promptly confirmed in 
writing. 

(d) If you are submitting written 
comments to ERA with respect to a 
petition filed under this subpart you 
must send a copy of the comments, or 
a copy form which confidential infor- 
mation has been deleted in accordance 
with § 501.7(f), to the petitioner. You 
must certify to ERA that you have 
complied with the requirements of 
this paragraph. ERA may notify other 
persons participating in the proceed- 
ing of the comments and provide an 
opportunity for the persons to re- 
spond. 


§ 501.105 Contents. 


(a) (1) Your petition must contain a 
complete statement of all relevant 
facts pertaining to the circumstances, 
acts or transactions that are the sub- 
ject of your petition and to the ERA 
action you seek. The facts must in- 
clude the names and addresses of all 
affected persons (if reasonably ascer- 
tainable); a description of the acts or 
transactions that would be affected by 
the requested action; and a full de- 
scription of the pertinent provisions 
and relevant facts contained in any 
relevant documents. You are also to 
submit, upon request, copies of all con- 
tracts, agreements, leases, _ instru- 
ments, and other documents relevant 
to your petition. You must include 
with your petition a copy of the prohi- 
bition order or rule of which modifica- 
tion or rescission is sought. 

(2) Your petition must fully describe 
the events, acts, or transactions that 
comprise the significantly changed cir- 
cumstances as defined in § 501.106, 
upon which your petition is based. 


PROPOSED RULES 


You must state why, if the significant- 
ly changed circumstances are new or 
newly discovered facts, the facts were 
not or could not have been presented 
during the prior proceeding. 

(b) You must state whether you re- 
quest or intend to request that there 
be a conference regarding your peti- 
tion. If you did not make a request at 
the time the petition was filed you 
must make it as soon thereafter as 
possible, to insure that the conference 
is held when it will be most beneficial. 
Your request and ERA’s determina- 
tion regarding it will be made in ac- 
cordance with Subpart C of this part, 
which determination is in ERA’s dis- 
cretion. 

(c) You must include in the petition 
a discussion of all relevant authorities, 
including but not limited to, DOE or 
EPA rulings, regulations, interpreta- 
tions, and decisions on appeals relied 
upon to support the action you seek. 


§ 501.106 ERA evaluation. 


(a) Processing. (1) ERA may initiate 
an investigation of any statement in 
your petition or any other document 
submitted to it and may utilize in its 
evaluation any relevant facts obtained 
by the investigation. ERA may solicit 
or accept submissions from third per- 
sons relevant to any petition under 
this subpart. You will be afforded an 
opportunity to respond to all relevant 
third person submissions. The affected 
powerplant, installation, boiler or non- 
boiler’s opportunity to respond to 
written comments or oral presenta- 
tions in response to a notice of inten- 
tion to issue a modification or rescis- 
sion of an order shall be in accordance 
with the notice. ERA may conduct its 
own investigation and consider any 
other source of information in evaluat- 
ing your petition. ERA may on its own 
initiative convene a conference, if, in 
its discretion, it considers that a con- 
ference will advance its evaluation of 
the petition. 

(2) ERA may dismiss your petition 
without prejudice if it determines that 
there is insufficient inforraation upon 
which to base a decision and if upon 
request you did not submit the neces- 
sary additional information. 

(b) Criteria. ERA’s decision will be 
based on a determination that there 
are significantly changed circum- 
stances. For purposes of this para- 
graph, the term “significantly changed 
circumstances” mean— 

(1) Your discovery of material facts 
that were not known or could not have 
been known to you at the time of the 
proceeding and action upon which 
your petition is based; 

(2) Your discovery of a law, regula- 
tion, interpretation, ruling, order or 
decision on appeal that was in effect 
at the time of the proceeding upon 
which the petition or order is based 


and which, if it had been made known 
to ERA would have been relevant to 
the proceeding and would have sub- 
stantially altered the outcome; or 

(3) There has been a substantial 
change in the facts or circumstances 
upon which an outstanding and con- 
tinuing prohibition order was based, 
which change occurred during the in- 
terval between issuance of the order 
and the date of filing of the petition 
under this subpart, and was caused by 
forces or circumstances beyond your 
control. 


§ 501.107 Decision and order. 


(a) ERA shall issue an appropriate 
order after considering your petition 
and other relevant information re- 
ceived during the proceeding. 

(b) ERA will either modify or re- 
scind the prohibition order or rule or 
deny your petition for modification or 
rescission and will include a written 
statement setting forth the pertinent 
facts and legal basis of the order. 

(c) ERA will serve the order upon 
you, the petitioner, or, if the action 
was initiated by ERA, upon the affect- 
ed powerplant or installation. ERA 
will publish in the FEDERAL REGISTER a 
notice of issuance of an order substan- 
tially modifying or rescinding a prohi- 
bition order or rule. 


§ 501.108 Timeliness. 


(a) ERA will take action on a peti- 
tion for modification or rescission of a 
prohibition order within 90 days of 
filing. 

(b) ERA will issue an order granting 
or denying the petition within 150 
days of the filing of your petition. 

(c) For purposes of this section, the 
term: “action” includes service of a 
“Notice of Intention to Modify (or Re- 
scind) Prohibition Order” on the peti- 
tioner. 


Subpart I—Requeasts for Stay 


§ 501.120 Purpose and scope. 


(a) This subpart provides you with 
the procedures for the petition for and 
granting of a stay by DOE. You are 
not, however, to use this subpart for 
the mandatory stays provided for in 
sections 202(b) and 301(a) of FUA. 

(b) Your application for stay under 
this subpart will only be considered— 

(1) Incident to a petition for modifi- 
cation or rescission of an order; or 

(2) Pending judicial review. 

(c) You must comply with all final 
DOE orders, regulations, rulings, and 
generally applicable requirements 
unless a petition for a stay is granted. 


§ 501.121 What to file. 


(a) You must file a “Petition for 
Stay (FUA)” which should be clearly 
labeled as such both on the petition 
and on the outside of the envelope in 
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which the petition is transmitted. The 
petition must be in writing and must 
be signed by you. You shall comply 
with the general filing requirements 
stated in § 501.7, in addition to the re- 
quirements stated in this subpart. 

(b) If you wish to claim confidential 
treatment for any information con- 
tamed in the petition or other docu- 
ments submitted under this subpart, 
you are to use the procedures set out 
in § 501.7(f) 


§ 501.122 Where to file. 


You are to file your petition for stay 
of an order under FUA at the address 
provided in § 501.11. 


§ 501.123 Notice. 


DOE will publish notice in the Fep- 
ERAL REGISTER of receipt of an applica- 
tion for stay under this subpart. 


§ 501.124 Contents. 


(a) You shall include in your peti- 
tion a full and complete statement of 
all relevant facts pertaining to the act 
or transaction that is the subject of 
the petition and to the DOE action 
sought. The facts shall include, but 
not be limited to, criteria listed below 
in § 501.125(b). 

(b) You may request a conference re- 
garding the application. If your re- 
quest is not made at the time the ap- 
plication is filed, you must make it as 
soon thereafter as possible. Your re- 
quest and DOE’s determination re- 
garding it will be made in accordance 
with Subpart C of this part. 


§ 501.125 DOE evaluation. 


(a) Processing. (1) DOE may investi- 
gate any statement in your petition or 
any other document submitted to it 
and may utilize in its evaluation any 
relevant facts obtained by the investi- 
gation. DOE may solicit or accept sub- 
mission from third persons relevant to 
your petition or other document. You 
will be afforded an opportunity to re- 
spond to all relevant third person sub- 
missions. DOE may conduct its own in- 
vestigation and consider any other 
source of information in evaluating a 
petition or other document. DOE on 
its initiative may convene a confer- 
ence, if, in its discretion, it considers 
that the conference will advance its 
evaluation of the petition. 

(2) DOE may dismiss the petition 
without prejudice if it determines that 
there is not sufficient information 
upon which to base a decision and if 
upon request the necessary additional 
information is not submitted by you. 

(3) DOE will process petitions for 
stay as expeditiously as possible. DOE 
will grant or deny the petition for stay 
within 10 business days after receipt 
of the petition whenever it is adminis- 
tratively feasible to do so. 


« 


PROPOSED RULES 


(b) Criteria. DOE will grant a stay if 
you show that there is a likelihood of 
success on the merits and you also 
show one or more of the following: 

(1) That. irreparable injury will 
result in the event that the stay is 
denied; 

(2) That denial of the stay will result 
in a more immediate serious hardship, 
or gross inequity to you than to the 
other persons affected by the proceed- 
ing; 

(3) That it would be desirable for 
public policy or other reasons to pre- 
serve the status quo ante pending a de- 
cision on the merits of the appeal, pe- 
tition, modification or rescission; or 

(4) That it is impossible for you to 
fulfill the requirements of the original 
order. 


§ 501.126 Decision and order. 


(2) DOE must issue an order grant- 
ing or denying the petition upon con- 
sideration of the petition and other 
relevant information received or ob- 
tained during the proceeding. 

(b) DOE will include in the order a 
written statement setting forth the 
relevant facts and the basis of the de- 
cision, including any terms and condi- 
tions of the stay. 


Subpert J—Requests for interpretation 


§ 501.130 Purpose and scope. 


This subpart provides you with the 
procedures you must use to file a 
formal request for an interpretation 
and with the procedures DOE will use 
to consider your request. Any re- 
sponse, whether verbal or written, to a 
general inquiry or to other than a 
formal written request for interpreta- 
tion filed with the General Counsel or 
his delegate is not an interpretation 
and merely provides general informa- 
tion. 


§ 501.131 What to file. 


(a) If you are filing under this sub- 
part you must file a ‘“Request for In- 
terpretation (FUA)’” which should be 
clearly labeled as such both on the re- 
quest and on the outside of the enve- 
lope in which the request is transmit- 
ted. You must sign your request and it 
must be in writing. Your request must 
also comply with the general filing re- 
quirements stated in § 501.7. 

(b) If you wish to claim confidential 
treatment for any information con- 
tained in the request or other docu- 
ments submitted under this subpart, 
the procedures set out in § 501.7(f) will 
apply. 


§ 501.132 Where to file. 


You must file a request for interpre- 
tation with the DOE General Counsel 
or his delegate at the address provided 
in § 501.11. 
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§ 601.133 Notice. 
(a) You must send by U.S. mail a 


eopy of your request and any subse- 


quent amendments or other docu- 
ments relating to the request, from 
which confidential information has 
been deleted in accordance with 
§ 501.7(f) to each person who is reason- 
ably ascertainable as a person who will 
be aggrieved by the DOE action you 
seek. You must include with the copy 
of the request a statement that the 
person may, within 10 days, submit 
comments regarding the request to the 
General Counsel or his delegate with 
whom the request was filed. You must 
include with the request filed with 
DOE a certification to DOE that you 
have complied with the requirements 
of this paragraph and you must also 
include the names and addresses of 
each person to whom a copy of the re- 
quest was sent. 

(b) If you determine that compliance 
with paragraph (a) would be impracti- 
cable, you must: 

(1) Comply with the requirements of 
paragraph (a) with regard to those 
persons whom it is reasonable and pos- 
sible to notify; and 

(2) Include with the request a de- 
scription of the persons or class or 
classes or persons to whom notice was 
not sent. 

(3) DOE may require you to provide 
additional or alternative notice, may 
determine that the notice required by 
paragraph (a) of this section is not im- 
practicable, or may determine that 
notice should be published in the Fep- 
ERAL REGISTER. 

(c) DOE will serve notice on any 
other person readily identifiable by 
DOE as one who will be aggrieved by 
the DOE action sought and may serve 
notice on any other person that writ- 
ten comments regarding the petition 
will be accepted if filed within 10 days 
of service of the notice. 

(d) If you are submitting written 
comments to DOE with respect to a re- 
quest filed under this subpart you 
must send a copy of the comments, or 
a copy from which confidential infor- 
mation has been deleted in accordance 
with § 501.7(f), to the requestor. You 
must certify to DOE that you have 
complied with the requirements of 
this paragraph. DOE may notify other 
persons participating in the proceed- 
ing of your comments and provide an 
opportunity for those persons to re- 
spond. 


§ 501.134 Contents. 


(a) You must include in the request 
a eompilete statement of ail relevant 
facts pertaining to the circumstances, 
acts or transactions that are the sub- 
ject of your request and to the DOE 
action you seek. The facts must in- 
clude the names and addresses of all 
affected persons (if reasonably ascer- 
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tainable) and a full discussion of the 
pertinent provisions and relevant facts 
contained in the documents submitted 
with the request. You must submit 
copies of all relevant contracts, agree- 
ments, leases, instruments, and other 
documents with the request. When 
your request pertains to only one step 
in a larger integrated transaction, you 
must also submit the facts, circum- 
stances, and other relevant informa- 
tion pertaining to the entire transac- 
tion. 
(b) You must include in your request 
a discussion of all relevant authorities, 
including, but not limited to, DOE and 
EPA rulings, regulations, interpreta- 
tions, and decisions on appeals relied 
upon to support the particular inter- 
‘ pretation you seek. 


§ 501.135 DOE evaluation. 


(a) Processing. (1) DOE may initiate 
an investigation of any statement in a 
request or any other document sub- 
mitted to it under this subpart, and 
may utilize in its evaluation any rele- 
vant facts obtained by the investiga- 
tion. DOE may solicit or accept sub- 
missions from third persons relevant 
to your request for interpretation or 
any other document submitted under 
this subpart. You will be afforded an 
opportunity to respond to all relevant 
third person submissions. DOE may 
consider any other source of informa- 
tion in evaluating a request for inter- 
pretation or any other document sub- 
mitted under this subpart. DOE on its 
own initiative may convene a confer- 
ence, if, in its discretion, it considers 
that a conference will advance its eval- 
uation of the request. 

(2) DOE will issue its interpretation 
on the basis of the information pro- 
vided in your request, unless that in- 
formation is supplemented by other 
information brought to the attention 
of the General Counsel during the 
proceeding. DOE’s interpretation will, 
therefore, depend for its authority on 
the accuracy of your factual state- 


ments and you may rely upon it only | 


to the extent that the facts of the 
actual situation correspond to those 
upon which the interpretation was 
based. 

(3) DOE may refuse to issue you an 
interpretation, if DOE determines 
that there is insufficient information 
upon which to base a decision and if, 
upon request, you do not submit the 
necessary additional information. 

(b) Criteria. (1) DOE will base its in- 
terpretations as applicable, on the 
DEOA, and FUA, and the regulations 
and published rulings of DOE as ap- 
plied to the specific actual situation. 

(2) DOE will take into consideration 
previously issued interpretations deal- 
ing with the same or a related issue. 


PROPOSED RULES 


§ 501.126 Decision and order. 


(a) DOE may issue an interpretation 
after consideration of the request for 
interpretation and other relevant in- 
formation received or obtained during 
the proceeding. 

(b) The interpretation will contain a 
written statement of the information 
upon which it is based and a legal 
analysis of and conclusions regarding 
the application of rulings, regulations 
and other precedent to the situation 
presented in the request. 

(c} You may rely on an interpreta- 
tion only if it is specifically addressed 
to you or DOE served a copy of the in- 
terpretation upon you and you are di- 
rectly involved in the same transaction 
or act. If you are entitled to rely upon 
an interpretation you will not be sub- 
ject to the civil or criminal penalties 
stated in Subpart O of this part for 
any act you made in reliance upon the 
interpretation, notwithstanding that 
the interpretation is subsequently de- 
clared by judicial or other competent 
authority to be invalid. 

(d) DOE may at any time rescind or 
modify an interpretation on its own 
initiative. Rescission or modification 
may be affected by notifying persons 
entitled to rely on the interpretation 
that it is rescinded or modified. This 
modification will include a statement 
of the reasons for the rescission or 
modification and, in the case of a 
modification, a restatement of the in- 
terpretation as modified. 

(e) An interpretation is modified by 
a subsequent amendment to the regu- 
lations or ruling to the extent that it 
is inconsistent with the amended regu- 
lation or ruling. 

(f) (1) If you are aggrieved by an in- 
terpretation you may submit a peti- 
tion for reconsideration to the Gener- 
al Counsel within 30 days of service of 
the interpretation. You have not ex- 
hausted your administrative remedies 
until a period of 30 days from the date 
of service of the interpretation has 
elapsed without receipt by the Gener- 
al Counsel of a petition for reconsider- 
ation or, if you have filed a timely pe- 
tition for reconsideration of the inter- 
pretation, until that petition has been 
acted on by the General Counsel. 
However, you may consider the peti- 
tion as having been denied if the Gen- 
eral Counsel does not respond to the 
petition within 60 days of the date of 
receipt thereof, or within such ex- 
tended time as the General Counsel 
may prescribe by written notice to the 
petitioner concerned within that 60- 
day period. 

(2) DOE may summarily deny a peti- 
tion for reconsideration if— 

(i) You have not filed it in a timely 
manner, unless good cause is shown; or 

(ii) It is defective on its fact for fail- 
ure to state, and to present facts and 
legal argument in support thereof, 


that the interpretation was erroneous 
in fact or in law, or that it was arbi- 
trary or capricious. 

(3) The General Counsel may deny 
your petition for reconsideration if 
you Gao not establish that— 

(i) You are aggrieved by the inter- 
pretation; 

Gi) The interpretation was errone- 
ous in fact or in law; or 

Giii) The interpretation was arbitrary 
or capricious. 

DOFER’s denial of your petition for re- 
consideration shall be a final order of 
which you may seek judicial review. 


Subpart K—Rulings 


§ 501.140 Purpose and scope. 


The General Counsel will issue rul- 
ings in accordance with the provisions 
of this subpart. General Counsel will 
publish each ruling in the FEDERAL 
REGISTER. You are entitled to rely 
upon a ruling to the extent provided 
in this subpart. 


§ 501.141 Criteria for issuance. 


(a) The General Counsel may issue a 
ruling whenever— 

(1) There has been a substantial 
number of inquiries with regard to 
similar factual situations or a particu- 
lar section of the regulations; or 

(2) It determines that it will be of as- 
sistance to the public in applying the 
regulations to a specific situation. 


§ 501.142 Modification or rescission. 


(a) The General Counsel 
modify or rescind a ruling by— 

(1) Publishing the modification or 
rescission in the FEDERAL REGISTER; or 

(2) A rulemaking proceeding in ac- 
cordance with Subpart L of this part. 

(b) You shall not be subject to the 
sanctions or penalties stated in Sub- 
part O of this part for action taken in 
reliance upon a ruling, notwithstand- 
ing that the ruling is subsequently de- 
clared by judicial or other competent 
authority to be invalid. You may not 
rely upon a ruling after it has been de- 
clared invalid or after it is rescinded or 
modified as provided in paragraph (a) 
of this section. 


may 


§ 501.143 Comments. 


You may file a written comment on 
or objection to a published ruling at 
any time with the General Counsel at 
the address provided in § 501.11. 


Subpart L—Petition for Rulemaking 


§ 501.150 Purpose and scope. 


(a) This subpart provides you with 
the procedures you must use to re- 
quest an ERA rulemaking proceeding. 
This subpart does not apply to a rule- 
making to impose a prohibition under 
Subpart E. ERA may commence a ru- 
lemaking proceeding upon its own ini- 
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tiative or pursuant to a petition filed 
by any interested person. 

(bo) ERA will conduct rulemaking 
proceedings in accordance with the 
Administrative Procedures Act, the 
Department of Energy Organization 
Act, and FUA. 


$ 501.151 Petitions for rulemaking. 


(a) You may file a written petition 
for the issuance, amendment or repeal 
of regulation set out in sections 500- 
510 at any time. Your petition must be 
signed by the Chief Executive Officer. 

(bo) ERA shall consider your petition 
for a rulemaking and either— 

(1) Institute a rulemaking as re- 
quested or as modified; 

(2) Provide you with written reasons 
why ERA does not intend to institute 
a rulemaking as requested; or 

(3) Notify you in writing that the 
matter is under consideration and that 
a decision cannot be made at that time 
because of the inadequacy of available 
information, changing circumstances 
or other reasons as set forth in the 
notice. 


§ 501.152 Comments in connection with 
rulemaking. 

Comments filed in connection with a 
rulemaking must be filed in accord- 
ance with the instructions in the 
notice of proposed rulemaking pub- 
lished in the FEDERAL REGISTER. You 
must submit your comments in writing 
and they must be signed. 


§ 501.153 Where to file. 


You must file your petition with the 
Economic Regulatory Administration, 
Assistant Administrator for Regula- 
tions and Emergency Planning at the 
address provided in §501.11. If you 
submit comments in connection with a 
rulemaking, you must submit them in 
accordance with the instructions in 
the notice of proposed rulemaking. 


Subpart M—Complaints 


§ 501.160 Purpose and scope. 


This subpart provides the proce- 
dures you must use to file complaints 
alleging violations of any DOE or ERA 
rule, order, regulation, ruling, or inter- 
pretations of FUA. 


§ 501.161 What to file. 


If you wish to file a complaint under 
this subpart, clearly label your filing 
“Complaint”, and submit it in writing 
over your signature in accordance with 
the general filing requirements stated 
in § 501.7. ERA will accept verbal com- 
plaints that otherwise satisfy the re- 
quirements of this subpart, but ERA 
may request written verification. 


PROPOSED RULES 


§$ 501.162 Where to file. 


You may file your complaint with 
the Assistant Administrator for Fuels 
Regulations Economic Regulatory Ad- 
ministration at the address provided in 
§ 501.11. 


§ 501.168 Contents. 


You must include in your complaint 
a complete statement of all relevant 
facts pertaining to the act or transac- 
tion that is subject to your complaint. 
You must also include the names and 
addresses of all persons involved (if 
reasonably ascertainable), a descrip- 
tion of the events that led to your 
complaint, and a statement describing 
the regulation, ruling, order, rule, or 
interpretation that allegedly has been 
violated. 


§ 501.164 ERA evaluation. 


(a) Processing. ERA may investigate 
any statement in your complaint or 
any other document submitted, and 
may utilize in its evaluation any rele- 
vant facts obtained by such investiga- 
tion or from any other source of infor- 
mation. ERA may solicit or accept sub- 
missions from third persons relevant 
to your complaint or other related 
documents. ERA, on its initiative, may 
order a conference if it considers a 
conference will enhance ERA evalua- 
tion of your compliant. 

(b) Confidentiality of information. 
ERA will treat as confidential infor- 
mation received in any investigation of 
your complaint, including your identi- 
ty and the identity of any other 
person who provides information, to 
the extent such information is covered 
by the investigatory file exception to 
public disclosure contained in 5 U.S.C. 
552. However, if ERA determines that 
disclosures would be in the public in- 
terest, ERA may release such informa- 
tion subsequent to notifying you of its 
intentions and offering you the oppor- 
tunity to respond. 


§ 501.165 Decision. 


After considering your complaint 
and any other relevant information re- 
ceived or obtained during the proceed- 
ing, ERA may— 

(a) Issue a notice of probable viola- 


‘tion in accordance with the provisions 


of Subpart N of this part; 

(b) Determine that no violation has 
occurred or that a notice of probable 
violation would not be appropriate; or 

(c) Take such other action as it 
deems appropriate. 


Subpart N—Notice of Viciation and Remedial 
Orders 


§ 501.170 Purpose and scope. 


(a) ERA will determine the nature 
and extent of violations of any rule, 
regulation, exemption or order issued 
by it under the authority of the Act 
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according to the procedures of this 
subpart. ERA will also issue Notices of 
Violation and Remedial Orders accord- 
ing to the procedures of this subpart. 

(b) ERA will take whatever action is 
necessary under this subpart and Sup- 
part O of this Part to determine the 
nature and extent of a violation when 
it has reason to believe a violation of 
any provision of any rule, regulation, 
exemption, permit or order issued by 
ERA under the authority of the Act 
has occurred, is continuing to occur, or 
is about to occur. Where time, the 
nature of the proceeding, and the 
public interest permit, ERA will pri- 
vide alleged violators with a draft 
Notice of Violation at least 30 days 
prior to the issuance of a violation. 
Otherwise ERA will commence a pro- 
ceeding under this subpart by service 
of Notice of Violation. 


§ 501.171 Notice of violation. 


(a) Notice. ERA may issue a Notice 
of Violation if after its investigation it 
finds, subject to reconsideration as 
provided in § 501.172 of this subpart, 
that you have committed, are current- 
ly committing or are about to commit 
a violation. 

(b) Contents. (1) ERA will set forth 
in the Notice of Violation the nature 
of the violation, the relevant facts, the 
legal basis for the conclusions reached 
therein and other provisions of the 
order which are contemplated at that 
time including the proposed penalty if 
applicable. 

(2) If ERA is proposing to assess a 
civil penalty, you will be informed in 
the Notice of Violation of your oppor- 
tunity for a hearing before an Admin- 
istrative Law Judge, as set forth in 
§ 501.172(a)(1) below, before any final 
determination on the violation and 
penalty are made by ERA. You will 
also be informed in the notice of your 
right to elect to have the procedures 
of § 501.172(a)(2) below apply in lieu of 
the hearing with respect to a final de- 
termination on the assessment of any 
civil penalty. 

(3) If ERA is not proposing to assess 
a civil penalty, you will be informed in 
the Notice of Violation of your oppor- 
tunity for a conference as set forth in 
§ 501.176(b) before a final determina- 
tion on the violation is made by ERA. 
ERA may in its discretion also provide 
you with an opportunity for a hearing 
pursuant to § 501.172(a)(1). 

(c) Service. ERA will serve a copy of 
the Notice of Violation upon you and 
upon other persons readily identifi- 
able by the ERA as likely to be ag- 
grieved by issuance of a Remedial 
Order. 

(d) Rescission. ERA will notify in 
writing that the notice has been re- 
scinded if it finds no violation has oc- 
curred, is continuing to occur, or is 
about to occur or if for any reason 
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ERA feels that the issuance of a Re- 
medial Order would not be appropri- 
ate. 


§ 501.172 Hearings and conferences. 


(a) When civil penalty proposed—(1) 
Hearing alternative. (i) Unless you 
have elected to have the provisions of 
paragraph (2) of this subsection apply, 
ERA will convene, upon your request, 
a hearing before an Administrative 
Law Judge pursuant to section 554 of 
the Administrative Procedure Act (5 
U.S.C. 554), before a final determina- 
tion on the violation and penalty is 
made. 


(ii) If you have received a Notice of 


violation you may request, within 30 
days of receipt of the notice, an ad- 
ministrative hearing provided in sub- 
paragraph (i) above. To make a re- 
quest you must comply with the 
instructions set forth in the notice. 

(2) Election alternative. (i) If you 
have received a Notice of Violation, in 
which a penalty has been proposed, 
you may elect, within 30 days after re- 
ceipt of the notice, to have ERA make 
a final determination on the violation 
and penalty within 45 days after you 
have notified ERA of your election. 

(ii) If you are making an election 
provided in subparagraph (i) you must 
comply with the instructions set forth 
in the Notice of Violation. Your elec- 
tion under this subsection is final 
except that ERA may, if you request, 
revoke the election when good cause, 
as determined by ERA, is demonstrat- 
ed for the revocation. 

(b) When civil penaliy not pro- 
posed—(1) Conference. If you have re- 
ceived a Notice of Violation, in which 
a civil penalty has not been proposed, 
you may, within 30 days after receipt 
of the notice, request a conference 
with ERA to discuss the notice. In 
order to request a cenference, you 
must comply with the instructions set 
forth in the notice. 


§501.173 Remedial order. 


(a) General. ERA will issue you a Re- 
medial Order if, after considering all 
the information received during the 
proceeding, the ERA determines that 
you have committed, are committing 
or are about to commit a violation. 

(b) Remedies. ERA may, in any Re- 
medial Order issued, require you to 
take such action as ERA determines is 
necessary to eliminate or to compen- 
sate for the effects of a violation. 

(c) Contents. ERA will, in any Reme- 
dial Order issued under this section, 
set forth the relevant facts and legal 
basis of the order and where appropri- 
ate, the final penalty assessed and the 
basis therefor. When you have re- 
quested an administrative hearing as 
provided in § 501.172 above, the order 
will include the findings made by the 
Administrative Law Judge. The order 
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will be effective upon service, unless 
otherwise provided in the order, until 
stayed, suspended, modified or re- 
scinded on judicial review. 

(d) Service. The ERA will serve a 
copy of the Remedial Order upon you, 
any other person who was served a 


“copy of the Notice of Violation, and 


any other person readily identifiable 
by the ERA as one who is aggrieved by 
the order. ERA will- place a copy of 
each final order, modified to insure 
the confidentiality of information pro- 
tected from disclosure under 18 U.S.C. 
1905 and 54 U.S.C. 552, on file in the 
Public Information Office described in 
§ 501.12. 

(e) Judicial review. Judicial review 
of a Remedial Order is provided for in 
section 723 of the Act. 


Subpart O—investigation, Violations, 
Sanctions, and Judicial Actions 


§ 501.180 Investigations. 


(a) General. ERA may, in its discre- 
tion, initiate investigations to deter- 
mine compliance by any person with 
any rule, regulation, exemption, or 
order issued by ERA under the au- 
thority of the Act, any decree of court 
relating thereto, or any other ageny 
action. ERA encourages your volun- 
tary cooperation with its investiga- 
tions. When the circumstances war- 
rant, however, ERA may issue subpoe- 
nas as provided in Subpart D of this 
part. ERA may also conduct investiga- 
tive conferences in the course of any 
investigation in accordance with Sub- 
part C of this part. 

(b) Investigators. Designated repre- 
sentatives of ERA will conduct the in- 
vestigations. The representatives have 
the authority to administer oaths and 
receive affirmations in any matter 
under investigation by ERA. 

(c) Notification. If you are under in- 
vestigation in accordance with this 
section and are requested to furnish 
information or documentary evidence 
ERA will notify you as to the general 
purpose for which the information or 
evidence is sought. 

(d) Termination. ERA may close the 
investigation file at any time, without 
prejudice to further investigation by 
ERA at any time the circumstances so 
warrant. 

(e) Confidentiality. ERA will keep 
confidential any information received 
in an investigation under this section, 
including the identity of the person in- 
vestigated and any other person who 
provides information during the inves- 
tigation, unless otherwise determined 
by ERA, to the extent it is covered 
under the investigatory file exception 
to public disclosure contained in 5 
U.S.C. 522. 


§ 501.181 Violations. 


You have committed a violation if 
you committed an act which results in 
a circumvention or contravention of 
the requirements of any provision of 
the regulations issued under the au- 
thority of the Act or any order, rule, 
exemption, or permit issued pursuant 
thereto. 


§ 501.182 Sanctions. 


(a) General. (1) If you violate any 
provision of the regulations issued 
under the authority of the Act or any 
order, rule, exemption or permit 
issued pursuant thereto you will be 
subject to the penalties and sanctions 
as provided herein. 

(2) Each day that you violate any 
provision of the regulations issued 
under the authority of the Act or any 
order, rule, -exemption, or permit 
issued pursuant thereto constitutes a 
separate violation within the meaning 
of the provisions of this section relat- 
ing to civil penalties. 

(b) Criminal fines. (1) If you willful- 
ly commit a violation under this sub- 
section, except a violation of the provi- 
sion of section 402 of the Act relating 
to the use of natural gas for decorative 
outdoor lighting, you will be subject to 
a fine of not more than $50,000 or im- 
prisonment of not more than 1 year, 
or both, for each violation. 

(2) The ERA may at any time refer a 
willful violation to the Department of 
Justice for criminal prosecution. 

(c) Civil penalties. (1) If you commit 
a violation under this subsection you 
will be subject to the following civil 
penalties which may be assessed by 
the ERA: 

di) If you own or operate a facility 
which exceeds the use of natural gas 
or petroleum allowed by an exemption 
granted by ERA, the penalty will not 
be more than $3 per Mcf of natural 
gas or $10 per barrel of oil used in 
excess of that allowed by the exemp- 
tion. 

(ii) If you violate any other provi- 
sion, the penalty will not be more than 
$25,000 for each violation. 

(2) Either the General Counsel of 
DOE in consultation with the Depart- 
ment of Justice or, where appropriate, 


- the Department of Justice, upon refer- 


ral by ERA, will prosecute civil penal- 
ties. 

(3) ERA may compromise and settle, 
and collect civil penalties whenever it 
considers it to be appropriate or advis- 
able. 

(d) Corporate personnel. (1) If you 
are a director, officer, or agent of a 
corporation and you willfully autho- 
rize, order or perform any act or prac- 
tice constituting a violation of any 
provision of the regulations issued 
under authority of the Act, or any 
order, rule, or exemption, or permit 
issued pursuant thereto, you will be 
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subject to the penalties specified in 
paragraphs (b) and (c) of this section 
without regard to any penalties to 
which the corporation may be subject. 
You will not, however, be subject to 
imprisonment under paragraph (b) 
unless you also knew, or reasonably 
should have know of noncompliance 
by the corporation or had received 
from the ERA notice of noncompli- 
ance by the corporation. 

(2) For purposes of this paragraph: 

(i) “Agent” includes any employee or 
other person acting on behalf of the 
corporation on either a temporary or 
permanent basis, whether or not he/ 
she has authority to engage in the 
particular activity involved; and 

(ii) “Notice of noncompliance” is a 
Remedial Order issued under Section 
501.173 of this Part. 

(e) Other penalties. You will be sub- 
ject to the criminal penalties provided 
in 18 U.S.C. 1001 (1970) if you willfully 
conceal a material fact, make a fraud- 
ulent statement or representation; or 
use or attest to any document contain- 
ing a fraudulent statement pertaining 
to matiers within the scope of the Act 
or the DEOA. 


§ 501.183 Injunctions. 


Whenever it appears to ERA that 
any person has committed, is commit- 
ting, or is about to commit a violation 
of any regulation, order, rule or ex- 
emption issued under the Act, ERA 
may in accordance with Section 724 of 
the Act request the Attorney General 
to bring a civil action in the appropri- 
ate district court of the United States 
to enjoin such acts or practices. Upon 
proper showing, a temporary restrain- 
ing order or a preliminary or perma- 
nent injunction will be granted with- 
out bond. The relief sought may in- 
clude a mandatory injunction com- 
manding any person to comply with 
any provision of such order, reguia- 
tion, rule, exemption or permit the 
violation of which is prohibited by 
Section 724 of the Act and may also 
include interim equitable relief. 


§ 501.184 Citizen suits. 


(a) General. If you are aggrieved by 
the failure of ERA to perform any 
nondiscretionary act or duty under 
the Act you may file a Petition for 
Action for ERA to take such action as 
you may feel to be proper. You must 
file the petition with, the Assistant Ad- 
ministrator for Fuels Regulation at 
the address provided in Section 501.11 
of this Part. Your petition must speci- 
fy the action requested and set forth 
the facts and legal arguments that 
constitute the basis for the request. 

(b) ERA decision. Within 60 days of 
receiving the Petition for Action ERA 
will notify you that it has instituted 
the action you requested; that other 
action, as stated, is being taken; or 
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that no action is being taken and state 
the reasons therefor. 

(c) Judicial relief. If after you have 
received notice of ERA’s decision you 
still feel aggrieved you may commence 
a civil action in the appropriate dis- 
trict court as provided in Section 725 
of the Act. You may not commence 
any action under Section 725 unless 
you have satisfied the requirements of 
this section. 


PART 502—FUELS DECISION REPORT 


§ 502.1 Purpose and scope. 


(a) If you petition for a temporary 
or permanent exemption from the pro- 
hibitions of this Title, you must 
submit as part of your petition a Fuels 
Decision Report. Your Fueis Decision 
Report should demonstrate the profes- 
sional competence, and indeed excel- 
lence, of your good faith efforts to 
avoid using petroleum or natural gas. 
You can show how you tried to secure 
and rely on an alternate fuel. You can 
also show how you tried, at the least, 
to minimize the amount of oil or gas 
you use by attempting to substitute a 
mixture, to employ energy efficient 
technologies, and to implement other 
oil and gas conservation measures. 
The Fuels Decision Report describes 
the preliminary design analysis per- 
formed to make your fuels decision. It 
should accurately reflect the ingenu- 
ity and professional judgment used in 
attempting to find an energy source 
other than petroleum or natural gas 
which can serve your needs. It shows 
the calibre of your response to a fun- 
damental technological challenge. 

(b) We have not stipulated which al- 
ternate fuels you must consider. Selec- 
tion of fuels is your choice, based upon 
your determination of your needs and 
supply opportunities. The kinds of 


fuel you might consider. could range, 


from coal to any fuel (or mixture, if 
appropriate) that is not petroleum or 
natural gas. 

(c) Your Fuels Decision Report must 
demonstrate that you rigorously ex- 
plored. and objectively evaluated all 
reasonable alternatives to oil or gas. It 
must clearly and concisely describe 
the process and methodology you used 
to search for, analyze, and evaluate 
each fuel you considered, including 
documentation of feasibility reports, 
experts and sources used. The evi- 
dence you provide in support of your 
evaluation of each fuel considered 
must be sufficient to demonstrate that 
you qualify for one or more exemp- 
tions, and must meet the eligibility 
and evidentiary requirements pertain- 
ing to the appropriate specific exemp- 
tions covered by this Title. 

(d) The kinds of information which 
must be included in your Fuels Deci- 
sion Report may differ depending on 
the kind of exemption or the type of 
unit under consideration. The infor- 
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mation required is outlined in the evi- 
dentiary requirements of Parts 503, 
504, 505 and 506 of these regulations. 
For example, if you are requesting a 
permanent exemption, your Report 
must contain the results of you exami- 
nation of the feasibility of using fuel 
mixtures and fluidized bed combustion 
technologies. If you are requesting a 
temporary exemption, your report 
must contain the results of your exam- 
ination of the feasibility of using an 
alternate fuel immediately and of 
using a fuel mixture during the period 
of the proposed exemption. If you are 
requesting a permanent exemption for 
a powerplant, your report must in 
most cases contain the results of your 
examination of alternate sources of 
power and, in some cases, of alterna- 
tive sites. 

(e) The depth of analysis as to a spe- 
cific alternate fuel will vary by chap- 
ter in your Fuels Decision Report. If 
you concluded that you cannot obtain 
an adaquate supply of a particular al- 
ternate fuel, your analysis and the evi- 
dence supporting that conclusion and 
demonstrating you eligibility for an 
exemption on those grounds should 
appear in the Availability Consider- 
ations Chapter. If you concluded that 
use of a second alternate fuel was not 
feasible due to certain State or local 
requirements, your analysis and evi- 
dence should appear either in the Site 
Considerations Chapter or in the 
Other Considerations Chapter. If you 
concluded that cost of using a third al- 
ternate fuel would = substantially 
exceed the cost of using imported oil, 
taking due account of the costs of pol- 
lution control equipment and of pur- 
chasing and preparing land for wet 
sludge disposal, your analysis of the 
environmental requirements should 
appear in the Environmental Regula- 
tory Chapter, and your analysis and 
documentation of the cost of using 
that fuel compared with using the cost 
of using imported oil should appear in 
the Economic Considerations Chapter. 
When use of a particular fuel is not af- 
fected by the considerations addressed 
in a particular chapter, you should 
merely include a statement to that 
effect: For example, if you concluded 
that there would not be environmental] 
problems associated with use of the 
second alternate fuel you considered, 
you would simply state your conclu- 
sions and the reasons supporting it in 
the Environmental Regulatory Consid- 
erations chapter. 


§ 502.2 General instructions. 


(a) Pre-filing conference for clarifi- 
cation. You may request an informal 
pre-filing conference with ERA to dis- 
cuss your forthcoming Fuels Decision 
Report and to clarify any questions 
you may have concerning the informa- 
tion required by this Part. 
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(b) Pre-filing conference for waivers. 
You may request an informal pre- 
filing conference with ERA to discuss 
whether your Fuels Decision Report 
must contain all of the chapters and 
information required by this Part. We 
retain the right to waive some of the 
requirements for the contents of the 
Fuels Decision Report if we determine 
that the purpose of the Act are best 
achieved by doing so. The grounds 
upon which we might consider waiving 
certain requirements could include: 

(1) The burden of meeting such re- 
quirements could be excessive for a 
small firm or for a new firm; 

(2) The burden of meeting such re- 
quirements could be excessive for firm 
requesting an exemption for an exist- 
ing facility; 

(3) The burden of meeting such re- 
quirements could be excessive for a pe- 
tioner requesting a temporary exemp- 
tion; 

(4) The burden of meeting such re- 
quirements could be excessive for a pe- 
titioner requesting a certain type of 
exemption; or 

(5) Other reasons as determined by 
ERA. 

After the pre-filing conference, we 
will prepare a written memorandum of 
record identifying any requirements of 
the Fuels Decision Report which we 
agreed to waive. We will mail a copy of 
the memorandum of record to you 
within 10 days of the prefiling confer- 
ence. If you file a petition for exemp- 
tion, you must include a copy of the 
memorandum of record in your Fuels 
Decision Report. We also reserve the 
right to request any additional infor- 
mation that may be necessary once 
you have filed your petition. 

(c) Writing and organization. Pre- 
pare you Fuels Decision Report as fol- 
lows: 

(1) Your Fuels Decision Report 
should be analytic rather than ency- 
clopedic. 

(2) You should discuss impacts in 
proportion to their significance. There 
shouid only be a brief discussion of 
minor issues. 

(3) Your Puels Decision Report 
should be concise, and be no longer 
than necessary to comply with these 
regulations. It should seriously ex- 
press the results of professional engi- 
neering analysis. It should also convey 
those results in plain English under- 
standable to the serious lay public. 

{d) Incorporation by Reference. You 
may incorporate material into your 
Fuels Decision Report by reference 
when to do so will cut down on the 
bulk without impeding agency and 
public review of the Report. You must 
cite the incorporated material in the 
Report and briefly describe its con- 
tent. Whenever you are citing material 
contained in the appropriate forms 
you have filed, you must indicate the 
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name of the form, its date, and the 


page and section number that contains 
the material cited. You may not incor- 
porate any material by reference 
unless it is submitted with your peti- 
tion or has been submitted previously 
to DOE. If it has been previously sub- 
mitted to DOE, you must identify the 
office to which it was submitted, and 
insure that it is reasonably available 
for inspection by ERA and by poten- 
tially interested persons within the 
time allowed for comment. You may 
not incorporate by reference any ma- 
terial based on proprietary data which 
is itself not available for review and 
comment. 

(e) Corporate responsibility. (1) The 
Chief Executive Officer of the peti- 
tioner must certify that the informa- 
tion contained in the _ petitioner’s 
Fuels Decision Report represents the 
best professional judgment and exper- 
tise available to the corporation in 
making its fuels decision. 

(2) The.Chief Executive Office shall 
complete and sign the following sworn 
statement: 


I,——_—_—(name and title) of) (name 
of firm, corporation, etc.) certify that I have 
read the following Fuels Decision Report 
and have personally made reasonable in- 
quiry into the accuracy of its contents; that 
the Report represents the best professional 
expertise, knowledge, and judgment availa- 
ble to the —(name of firm, corporation, 
etc.) in making its fuels decision; and that I 
do not have knowledge of any inaccuracy in 
the Report. The steps taken in preparing 
the Report are described in Attachment A 
which is incorporated and made a part of 
this certification: 

I cerfify that this statement, including the 
attached information, is true, complete and 
correct to the best of my knowledge and 
belief. 





(3) In addition to the statement in 
subparagraph (2), the Chief Executive 
Officer shall include as Attachment A 
to the certification: 

(i) A description of how the national 
policies and public interests concern- 
ing use of alternate fuels were ex- 
plained to the professional and man- 
agement personnel who were involved 
in the decision to seek an exemption 
or who prepared any portion of the 
report, including copies of any corpo- 
rate policy or other genera! state- 
ments explaining the nature and im- 
portance of the fuels decision for na- 
tional energy and economic goals; a 
description and the dates of any meet- 
ings concerning such matters and 
identification of the persons who actu- 
ally attended them; 

(ii) A description of the process by 
which the petitioner has in the past 
made fuels decisions, including identi- 


fication of the persons who would or- 
dinarily be responsible for such deci- 
sions, and their reporting relation- 
ships within the corporation; and 

(iii) A description of the process by 
which the petitioner made the deci- 
sion to seek an exemption, including 
any review of the decision that was 
conducted after preparation of the 
Fuels Decision Report, identification 
of the persons primarily responsible 
for the decision or review and their re- 
porting relationships within the corpo- 
ration, and a description of the in- 
volvement of various levels within the 
corporation, with specific discussion of 
the involvement of the Executive 
Committee and governing body of the 
corporation, in the decision. 

(f) Professional responsibility meth- 
odology and scientific accuracy. You 
must insure the professional integrity 
and competence of the analyses con- 
tained in your Fuels Decision Report, 
including the economic, engineering, 
and scientific analyses. You must iden- 
tify any methodologies used, and you 
must make explicit reference by foot- 
note to the scientific, economic, engi- 
neering and other sources relied upon 
for conclusions in the Report. You 
must require that the professional en- 
gineers, architects, scientists, econo- 
mists, financial analysts, and other ex- 
perts who prepared the Report certify 
to the accuracy and integrity of the 
portion they prepared. Each profes- 
sional who was responsible for prepar- 
ing a portion of the Report shall com- 
plete and sign the following sworn 
statement; 

I.——_-_—(name and title) of——-——(name 
of corporation) having prepared the———— 
portion of the Fuels Decision Report for 
the———-—_(firm, corporation, etc.) certify 
that I have read the aforementioned por- 
tion of the Report, that such matters set 
forth therein represent my best professional 
judgment and are true and correct to the 
best of my knowledge and belief. I under- 
stand that I may be questioned orally or in 
writing under oath in a court or public ad- 
ministrative hearing concerning the afore- 
mentioned section and am willing to be so 
questioned. 








(Date) 


(g) Relationships between Fuels De- 
cision Report and Forms. The Fuels 
Decision Report and the appropriate 
forms will constitute your petition for 
exemption. Your Fuels Decision 
Report will contain the analysis, evi- 
dence, and documentation required to 
support your request for exemption. 
The forms will contain summary data 
and quantitative information which 
will be used to screen your petition for 
eligibility adequacy and accuracy, and 
to insure that you provide the detailed 
information needed for analysis. The 
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forms you submit must reference the 
appropriate chapters and pages in 
your Fueis Decision Report where the 
explanation, justification, and back-up 
material supporting the information 
contained in the forms can be found. 
You may also reference the forms in 
your Fuels Decision Report, and incor- 
porate then in your Report if appro- 
priate. 


§ 502.3 Contents. 


Your Fuels Decision Report must 
contain— 

(a) Cover sheet. (1) The name of the 
petitioner. : 

(2) The name and location of the 
unit for which an exemption is being 
requested. 

(3) The specific exemption(s) being 
requested. 

(4) The name, address, and tele- 
phene number of the person who can 
supply further information. 

(5) The general form may be substi- 
tuted for the cover sheet. 

(b) Certifications. Your Fuels Deci- 
sion Report must contain the certifica- 
tions required in §§502.2(e) and 
502.2(f) of this part. Such certifica- 
tions shall follow the cover sheet of 
the Fuels Decision Report. 

(c) Summary. Your Fuels Decision 
Report must contain a summary 
which adequately and accurately sum- 
marizes the Report. The summary 
must stress the major conclusions, i.e., 
the exemptions you are requesting, 
and the basis for those conclusions. 
The summary must not be more than 
15 pages long. If ERA waived any re- 
quirements for your Fuels Decision 
Report, append to the summary the 
memorandum of record of the pre- 
filing conference. 

(a) Table of Contents. Include a 
Table of Contents representing the 
contents as follows: 


CHAPTERS 


(i) Cover sheet 

(ii) Certification 

(iii) Summary 

(1) Introduction 

(2) Fuels Considered 

(3) Alternative Sites Considered 

(4) Technical/Engineering Considerations 
(5) Availability Considerations 

(6) Economic Considerations 

(7) Site Considerations 

(8) Environmental Regulatory Consider- 
ations 

(9) Operational Considerations 

(10) Other Considerations 

(11) Petroleum/Natural Gas Consumption 
(12) Conservation Measures 

(13) Environmental Impacts Analysis 
(A-1) List of Preparers 

(A-2) References 

(4-3) Appendices 


(e) List of Preparers. List the names, 
together with the qualifications and 
professional disciplines, of the persons 
who were primarily responsible for 
preparing the Report or significant 
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background papers, including basic 
components of the Report. Identify 
the specific chapters or portions of the 
report each person prepared, and the 
previous experience, if any, of each of 
the acquisition, handling, or use of al- 
ternate fuels at that or a comparable 
facility. 

(f) References. (1) List the references 
which identify the reports, documents, 
experts, and other sources you con- 
sulted in compiling the Report. Cite 
these sources in accordance with ac- 
ceptable documentation standards, in- 
cluding references to the part of the 
Report to which they apply. If the 
source is unusual or little known, 
briefly describe its contents. Also, cite 
the documents enclosed as appendices 
and their relationships to the report. 

(2) Identify at the end of each chap- 
ter of the Fuels Decision Report any 
information or any statement based in 
whole or in part on information or 
principles which, to your knowledge, 
are not in accordance with facts or 
principles generally accepted by ex- 
perts in the particular subject matter. 

(g) Appendices. Include in the ap- 
pendices material which substantiates 
any analysis fundamental to the 
Report, materials prepared in connec- 
tion with the report, relevant engi- 
neering feasibility studies, other stud- 
ies and memoranda relating to fuel 
choice: decisions prepared during the 
past 5 years, and any other docu- 
ments, studies or analyses which are 
analytic and relevant to the decision 
to be made. Also include in the appen- 
Gices copies of the forms you submit 
as part of your petition. 


§ 502.4 Introduction. 


This chapter is intended to give ERA 
a@ quick overview of your firm, what 
your firm does, and what the unit for 
which you are requesting an exemp- 
tion is like. The purpose of this chap- 
ter is to provide a context for the re- 
mainder of the Report. You may sub- 
stitute the general form for this chap- 
ter if appropriate. 

(a) Brief description of your compa- 
ny; 

(6b) Description of your operation at 
the facility under consideration; 

(c) Description of the need for the 
unit under consideration: 

(1) Purpose of the unit, 

(2) Operational requirements for the 
unit, including 

(i) Size (capacity, input, and output 
in million Btu’s per hour), 

(ii) Output in terms of product or 
service to be supplied, 

(iii) Operating mode, including ca- 
pacity factor, utilization factor, and 
fluctuations in the load, 

(3) For powerplants, for each year 
for 10 years for your company and 
your electrical region (reports regular- 
ly filed with DOE regarding your elec- 
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trical region may be incorporated by 
reference): 

(i) Projected demand, 

(ii) Projected generation capacity to 
meet demand (by fuel and size of 
plant), 

(iii) Calculation of reserve margin. 


§ 502.5 Fuels considered. 


Identify and describe the alternate 
fuels you considered, including mix- 
tures, petroleum and natural gas. 
Specify the types of fuels you consid- 
ered, their fuel characteristics, types 
of units (boiler, combined cycle, etc.) 
and equipment needed for each fuel, 
quality and quantities of fuel, and 
other relevant considerations. Provide 
@ clear, competent and concise expla- 
nation of why you selected each fuel 
for consideration as well as a brief dis- 
cussion of why you did not consider 
other alternate fuels. If you are re- 
questing an exemption for a power- 
plant (except for cogeneration or 
peakioad), you must also discuss alter- 
nate sources of electric power in this 
chapter. 


§ 502.64 Alternative sites considered. 


If you are requesting a permanent 
exemption for a new powerplant relat- 
ing to lack of alternate fuel supply, 
site limitations, environmental re- 
quirements, adequacy of capital, State 
or local requirements, or intermediate 
load, identify and describe the alterna- 
tive sites you examined for each alter- 
nate fuel you considered, as well as for 
petroleum and natural gas. Provide a 
clear, competent, and concise explana- 
tion of the approach and methodology 
you used for selecting and evaluating 
each site, in accordance with the evi- 
Gentiary requirements set forth in 
§503.11 of these regulations. Also 
briefly address the reasons you reject- 
ed consideration of other alternative 
sites. If you are requesting an exemp- 
tion for an installation, or for an exist- 
ing powerplant, you need not inciude 
this Chapter. 


§ 502.7 Technical and engineering consid- 
erations. 


Outline your approach and method- 
ology for determining whether use of 
the alternate fuels you considered is 
technically feasible. Address the alter- 
native unit designs you considered and 
the unit specifications required, etc. 
Indicate which fuels are not technical- 
ly feasible and why you made that de- 
termination. If you concluded that 
there are no significant technical or 
engineering problems associated with 
the use of a particular fuel, you may 
merely state your conclusion and the 
reasons for it without providing in- 
depth analysis and documentation. 
Also outline and discuss any technical 
or engineering considerations which 
would require the use of petroleum or 
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of natural gas rather than an alter- 
nate fuel. Specific considerations 
which might be addressed include 
product or process problems, state of 
the art considerations, derating, and 
operational reliability problems. If you 
are requesting a permanent exemption 
for a new powerplant relating to lack 
of alternate fuel supply, site limita- 
tions, environmental requiremenis, 
adequacy of capital, State or local re- 
quirements, or intermediate load 
powerplant, address the appropriate 
technical and engineering consider- 
ations pertaining to each alternative 
site examined for each alternate fuel 
considered. 


§ 502.8 Availability considerations. 


Outline your approach and method- 
ology for determining whether an ade- 
quate and reliable supply of the alter- 
nate fuels you examined is available. 
Also assess the availability of the 
kinds of petroleum and natural gas 
you considered. Identify the quantity 
and quality of fuels you sought, the 
number, kind and names of suppliers 
you contacted, the kinds of supply ar- 
rangements you proposed or were able 
to obtain (including prices), the timeli- 
ness of availability of the fuels, the 
impact of timeliness on reliability of 
service (if appropriate), the sources 
you used to conduct your search, and 
other availability questions. If you 
concluded that there are no significant 
availability problems associated with a 
particular fuel, you may merely state 
your conclusion and the reasons for it. 
If you are requesting a permanent ex- 
emption for a powerplant (except for 
cogeneration or peakload), address the 
alternate sources of electric power you 
considered. If you are requesting a 
permanent exemption for a new 
powerplant relating to lack of alter- 
nate fuel supply, site limitations, envi- 
ronmental requirements, adequacy of 
capital, State or local requirements, or 
intermediate load, outline the appro- 
priate availability considerations for 
each alternative site you examined for 
each alternate fuel you considered. 


§ 502.9 Economic considerations. 


Describe your approach and method- 
ology for analyzing the relative eco- 
nomic benefits and costs of the alter- 
nate fuels, including. petroleum and 
natural gas, you considered, and your 
findings. If you are requesting a per- 
manent exemption for a powerplant 
(except for cogeneration or peakload), 
also address the economic consider- 
ations relating to the alternate sources 
of electric power you considered. 
‘Detail here the economic analyses you 
performed to determine whether use 
of a fuel is economically feasible. Eco- 
nomic considerations include capital 
costs, the ability to raise capital, oper- 
ation and maintenance costs, fuel 
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costs, transportation costs, and envi- 
ronmental costs. Present your assess- 
ment using the methodology for cost 
comparison calculations provided in 
§§ 503.5 and 505.5 of these regulations. 
Also present the approach, methodoio- 
gy and calculations you traditionally 
use to make economic decisions, and 
the results based on that methodolo- 
gy. If you concluded that use of a par- 
ticular fuel is economically feasible, 
you may simply state this without pro- 
viding in-depth analysis and documen- 
tation. If you are requesting a perma- 
nent exemption for a new powerplant 
relating to lack of alternate fuel 
supply, site limitations, environmental 
requirements, adequacy of capital, 
State or local requirements, or inter- 
mediate load, outline the appropriate 
economic considerations for each al- 
ternate site you examined for each al- 
ternate fuel you considered. 


§ 502.10 Site considerations. 


Address the requirements that the 
use of alternate fuels, petroleum, and 
natural gas would impose on the site 
under consideration, and whether 
such requirements could be met. Site 
considerations could include accessibil- 
ity of fuel, the adequacy of transporta- 
tion facilities for delivery of fuel to 
the site, the adequacy of facilities and 
land for storage, use, and handling of 
fuel, the adequacy of facilities and 
land for disposal of wastes from the 
fuel, the availability and adequacy of 
water, and other potential site limita- 
tions. Describe the approach and 
methodology you used to assess the 
site requirements for each fuel you 
considered and the alternatives you 
examined for overcoming any site limi- 
tations. If you concluded that there 
are no significant site limitations 
which would preclude the use of a par- 
ticular fuel, you may merely state this 
without further elaboration. If you are 
requesting a permanent exemption for 
a new powerplant relating to lack of 
alternate fuel supply, site limitations, 
environmental requirements, adequacy 
of capital, State or local requirements, 
or intermediate load, analyze the al- 
ternative sites examined for each al- 
ternate fuel considered. 


§ 502.11 Environmental regulatory consid- 
erations. 


Describe the Federal, State and local 
environmental requirements, including 
air emission, water discharge and 
waste disposal limitations, which you 
must meet for each fuel considered. 
Also identify the equipment and facili- 
ties needed to meet the environmental 
requirements for each fuel. If the re- 
quirements can be met, but at an un- 
reasonable cost, address the question 
of environmental costs in Economic 
Considerations Chapter. Describe the 
approach and methodology you used 


in making a good faith effort to 
comply with environmental require- 
ments, including your examination of 
alternate technologies and fuels capa- 
bie of meeting the requirements for 
necessary environmental permits. If 
you concluded that environmental 
standards and requirements would not 
constrain the use of a particuiar fuel, 
you may merely state your conclusion 
and the reasons for it. If you are re- 
questing a permanent exemption for a 
new powerplant relating to lack of al- 
ternate fuel supply, site limitations, 
environmental requirements, adequacy 
of capital, State or local requirements, 
or intermediate load, describe the en- 
vironmental requirements and con- 
straints pertaining to each alternative 
site you examined for each fuel you 
considered. 


§ 502.12 Operational considerations. 


Outline your operational require- 
ments and the alternative approaches 
you examined to meet them. Describe 
and document the methodology you 
used to identify your load and reliabil- 
ity requirements, and to determine 
that a need exists for an emergency 
unit, a peakload unit, or for a unit ca- 
pable of meeting scheduled equipment 
outages, if appropriate. Include an 
analysis of the feasibility of using al- 
ternate fuels, as well as petroleum and 
natural gas, for meeting such require- 
ments. If you conclude that there are 
no significant operational consider- 
ations which would preclude the use 
of a particular fuel, you may merely 
state this without providing in-depth 
analysis and documentation. For 
powerplants, the analysis should ad- 
dress not only the facility under con- 
sideration, but your company and elec- 
trical region. 


§ 502.13 Other considerations. 


You may use this chapter to describe 
and analyze any other considerations 
which affected your fuel choice deci- 
sions, or to provide any other informa- 
tion which might be of use to ERA in 
evaluating your petition for exemp- 
tion. Inclusion of this chapter is op- 
tional. ‘ 


§ 502.14 Petroleum and natural gas con- 
sumption. 


(a) Identify your current and pro- 
jected petroleum and natural gas con- 
sumption for the unit for which you 
are requesting an exemption, and for 
the facility at which the unit is locat- 
ed. Provide the following information. 

(1) For powerplants and installa- 
tions. (i) How many units do you have 
at the facility under consideration 
which burn petroleum or natural gas 
(including the unit for which the ex- 
emption is requested), what is their 
nameplate and net dependable capac- 
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ity and current level of annual fuel 
consumption? 

(ii) What are your retirement plans 
for your existing oil and gas units at 
the facility under consideration? 

(iii) What are your. projected 
(through 1990) annual levels of con- 
sumption of petroleum and natural 
gas (by fuel type and barrel or Mef per 
year)? 

(A) For the unit under considera- 
tion; 

(B) For all existing oil and gas units 
at the facility under consideration; 

(2) For powerplants. (i) How many 
units do you have in your system and 
electrical region which burn oil or gas, 
what is their capacity, and what is 
their current level of annual fuel con- 
sumption? 

(ii) What are your retirement plans 
for the existing oil and gas units in 
your company and electrical region? 

(iii) What are the _ projected 
(through 1990) annual levels of con- 
sumption of petroleum and natural 
gas (by fuel type and Bbl or mef per 
year) for your company and electrical 
region? 

(iv) What kind of regional planning 
has taken place so that you and other 
utilities im your electrical region will 
reduce your dependence on petroleum 
and natural gas? 

(v) What are you doing to shift all of 
your existing powerplants off natural 
gas by 1990? 

(vi) What changes in your dispatch 
of existing units do you contemplate if 
the exemption is granted, or if the ex- 
emption is denied? 

(3) For installations only. (i) In the 
ease of natural gas, what curtailment 
priorities will the unit and the facility 
under consideration fall under? 

(b) If you are requesting an exemp- 
tion which would allow you to use pe- 
troleum, identify the minimum 
amount of oil you would need for the 
unit under consideration in the event 
of a national emergency, such as a for- 
eign supply interruption, which results 
in the reimposition of petroleum allo- 
eation controls. Also identify your 
plans and alternate courses of action 
during a national emergency if we 
were to prohibit you from using oil in 
that unit during such an emergency. 
For both the unit under consideration 
and the facility at which it is located, 
describe your fuel switching plans and 
eapabilities. 


§ 662.15 Conservation measures. 


Identify, describe and document any 
conservation measures you have taken 
or intend to take to minimize the use 
of oil or gas if this exemption is grant- 
ed. Outline the conservation measures 
you intend to take, and the conserva- 
tion goals you have set for yourself, 
for the unit under consideration, for 
the facility at which the unit is or will 
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be located, and for your company. 
Conservation measures entail either 
reduction in consumption of oii and 
gas or increased efficiency in the utili- 
zation of oil and gas. Such measures 
ean range from housekeeping meas- 
ures to replacement of inefficient 
units. Such measures also could in- 
clude the use of mixtures of gas or oil 
and alternate fuels, and new more effi- 
cient technologies. Your description of 
the measures you intend to use should 
be detailed and should include com- 
parative consumption figures, identifi- 
cation of conservation equipment or 
techniques, proposed manner of use, 
proposed date of use, cost, etc. 


§ 502.16 Environmental impacts analysis. 


(a) In order to aid us in fulfilling our 
objectives under the National Environ- 
mental Policy Act (NEPA), you must 
include this chapter in your Fuels De- 
cision Report if you are requesting a 
permanent exemption for a new 
powerplant or installation, or a perma- 
nent exemption for an existing power- 
plant or installation relating to cogen- 
eration, scheduled equipment outages, 
State or local requirements, or inter- 
mediate load powerpiants. Material 
which has been included wunder 
§ 502.11 or pursuant to any other re- 
quirement for environmental! informa- 
tion may be een by reference 
in this chapter. 

(b) ERA will issue detailed guide- 
lines for this Envircnmental Impacts 
Analysis chapter at a later time. In 
general, this chapter must contain the 
following: 

(1) A clear and concise description of 
the existing site, and, in the case of 
new powerplants, alternative site(s) 
environment which may be affected 
by the grant or denial of your petition 
for exemption, including any pertinent 
summary technical data, maps, and 
diagrams; 

(2) A detailed description of the 
probable environmental impacts re- 
sulting from the grant or denial of 
your petition, including direct and in- 
direct impacts (including indirect in- 
creases in oi] consumption attributable 
to the grant of your petition), and 
beneficial and negative impacts; and 

(3) A discussion of how the grant or 
denial of your exemption would con- 
form to or conflict with any existing 
or wGroposed Federal, State or local 
land use plans, policies cr controls. 


§ 502.17 ERA evaluation. 

ERA will evaluate your Fuels Deci- 
sion Report for its sufficiency under 
this Part. ERA may return your peti- 
tion for exemption, in accordance with 
§ 501.68, if you fail to submit a suffi- 
cient and complete Fuels Decision 
Report, fail to consider all reasonable 
alternate fuels, or fail to adequately 
demonstrate that you are unable to 
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use any alternate fuel in lieu “ petro- 
lewm or natural gas. 


PART 503—NEW ELECTRIC POWERPLANTS 
Subpart A—Statutory Prohibitions 


§ 503.1 Purpose and scope. 


(a) Purpose. This subpart sets forth 
the statutory prohibitions imposed by 
the Act. 

(b) Scope. This subpart applies to all 
new electric powerplants for which 
construction or acquisition was initiat- 
ed on or after Aprii 20, 1977, except 
those designated as existing power- 
piants under Part 515 of this Title, or 
those granted an exemption under 
Subparts C and D of this Part. Any 
person who has any ownership or in- 
terest in, or who operates, rents or 
leases a powerplant is subject to the 
prohibition of the Act and the penal- 
ties specified by the Act. 


§ 563.2 Statutory prohibitions. 


Section 201 of the Act prohibits, 
except where an exemption has been 
granted under Subpart C or D of this 
Part, the following: . 

(a) The use of petroleum or natural 
gas aS a primary energy source in any 
new electric powerplant; and 

(b) The construction of any new 
electric powerplant without the capa- 
bility to use an alternate fuel as a pri- 
mary energy source. 


Subpart B—Genera! Requirements fer 
Exemptions 


§ 503.3 Purpose and scope. 


This subpart establishes the general - 
requirements necessary to qualify for 
either a temporary or permanent ex- 
emption under this Part and sets out 
the methodology for calculating the 
cost of using an alternate fuel and the 
cost of using imported petroleum. 


§503.4 Fuels decision report. 

(a) Before ERA will accept a petition 
for either a temporary or permanent 
exemption under this Part, you must 
include as part of your petition a Fuels 
Decision Report as described in Part 
502. The Fuels Decision Report shall 
contain the analysis and documenta- 
tion of the evidence required in sup- 
port of your exemption request. 

(b) Your petition may contain more 
than one exemption request. In this 
ease, your petition would include one 
Fuels Decision Report which addresses 
your considerations and the appropri- 
ate forms for the exemptions you are 
processing. 


§ 508.5 Cost calculations for new power- 
plants. 

(a) General. If you are requesting an 
exemption for a new powerplant on 
the basis that the cost of using an al- 
ternate fuel as a primary energy 
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source or the cost of using an -alter- 
nate power supply substantially ex- 
ceeds the cost of using imported petro- 
leum, you must use the comparative 
cost test provided in this section. 

The cost of using an alternate fuel 
in lieu of imported petroleum as a pri- 
mary energy source, or the cost to use 
an alternate power suppiy will be 
deemed to be substantially in excess of 
the cost to use imported petroleum 
where the ratio of the former to the 
latter is equal to or greater than the 
index set periodicaliy by ERA. 

Initially, ERA sets the index at (1.5). 
ERA will revise the index from time to 
time after public notice and an oppor- 
tunity to comment. Revisions shall 
become effective for all ERA decisions 
after final publication. 

The cost test takes into considera- 
tion capital outlays, operation and 
maintenance expenses, and delivered 
fuel expenditures. There are two com- 
parative cost tests—a General Cost 
Test and a Special Cost Test. You 
must demonstrate eligibility for a per- 
manent exemption using the proce- 
dures specified in the General Cost 
Test (section b). You must demon- 
strate eligibility for a temporary ex- 
emption using the procedures speci- 
fied in the General Cost Test (section 
b) or the Special Cost Test (section c). 

The General Cost test differs from 
the Special Cost Test with respect to 
the time period over which costs are 
calculated and the types of fuel con- 
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suming equipment being compared. 
When using the General Cost Test, 
the cost must be computed for the 
useful life of the powerplant. When 
using the Special Cost. Test, the cost is 
computed only for the term of the ex- 
emption. In the General Cost Test the 
proposed oil or natural gas powerplant 
is compared with an alternate fuel ca- 
pable powerplant. In the Special Cost 
Test an alternate fuel capable power- 
plant burning ‘oil or natural gas is 
compared with an alternate fuel capa- 
ble powerplant consuming that alter- 
nate fuel. 

(b) Cost Calculation—General Cost 
Test. You may be eligible for a perma- 
nent exemption if you demonstrate 
that the cost of using an alternate fuel 
starting with each successive year 
within the first 10 years of operation 
will always substantially exceed the 
cost of using imported petroleum over 
the useful life of the powerplant. You 
will have to show that the cost of 
using an alternate fuel, starting in 
each of the first 10 years of operation 
and using oil or natural gas until the 
start of using an alternate fuel, sub- 
stantially exceeds the cost of using 
only imported petroleum. In the case 
where you are comparing the costs of 
using an alternate power supply, you 
need only compare the cost of using 
the alternate power supply for the 
useful life of the powerplant to the 
cost of using imported petroleum in 
the proposed powerplant. If the costs 


of the former substantially exceeds 
the latter, you may be eligible for a 
permanent exemption. 

ERA will not grant a permanent ex- 
emption if a temporary exemption 
solves the cost problem within ERA’s 
definition. Therefore, if the cost com- 
puted with successive starting dates 
for alternate fuel use (for the first 10 
years of operation) does not aiways 
substantially exceed the cost of using 
imported petroleum, you would only 
be eligible for a temporary exemption. 
The length of the temporary exemp- 
tion would be for a minimum period 
where the cost of starting to use alter- 
nate fuel always substantially exceeds 
the cost of using imported petroleum. 
For example, if you plan to burn a 
coal derived fuel such as Low-Btu gas, 
which is not scheduled to be available 
form a bona fide supplier for 2 years 
after the installation of the boiler de- 
signed to burn the coal derived fuel, 
DOE may grant a temporary exemp- 
tion and allow the burning of natural 
gas based on an acceptable certifica- 
tion of the schedule of delivery of the 
coal derived fuel. 

For the General Cost Test, ERA de- 
fines cost as the sum of the annual 
outlays for capital, operations and 
maintenance and delivered fuel, dis- 
counted to the present. 

To conduct the test, you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa- 
tion 1. 


Calculate the cost 


of using an alternate fuel and imported 


petroleum with equation 2. 
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Calculate investment (I), operations and maintenance (OM), and 


fuel (FL) for equation 2 using equations 3, 4 and 5. 


EQ 3 


N 
(1+K) 


1/The electric power industry is a regulated industry. Its 
profits depend upon its regulators as well as its costs. Since 
there are many regulatory bodies, which do not always act the 
same way, we decided not to be concerned with the profits, per se, 
but only with the costs to society of producing electricity. The 
income taxes paid by the utilities are transfer payments, from a 
societal point of view, and therefore are not included in the 
calculation. 


EQ 4 OM = 8760 X ACF XO XC 


EQ 5 FL = 8760 X ACF xX C X £f X BH 


The terms in equations 1 through 5 are defined as follows: 


The ratio of the cost of using an alternate fuel to 

the cost of using imported vetroleum. 

The total discounted cost in dollars for the period 

of the exemption (life of the plant) of constructing 


and operating the plant. 

Discounted total net capital outlay in dollars, 

excluding investment tax credits and “Advances in 

Aid of Construction" (as per FERC system of accounts). 

May include investment in additional transmission 
acilities to deliver voower to your Service area. 
(ERA will not consider investment tax credits for oil 


or gas fired powerplants.) 
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Net capital outlay in dollars up to the time the 
powerolant goes into operation or the alternate 


power supply becomes available. 


Yearly net capital outlay from first year of operation 


through the life of the plant. 


Annual cost in dollars of operating and maint2ining 
the unit. May include expenditures for wheeling pvower to 


your service area. 


Salvage value of equioment rendered useless by 
changing the fuel from 321 Or natural gas to 
alternate fuel in year p, if the fuel is changed. 
Annual capacity factor of the volant expressed 

as a fraction (see Section d). 

Operations and maintenance in dollars per Kwh at 
70% annual capacity factor (S$/Kwh). 

Design capacity of the plant in kW. 


Annual delivered fuel exsenditures in dollars. 


Delivered fuel exvenditures to the olant expressed in 


dollars ver Btu. 

Heat input rate for the plant in Btu ver KWH 

Year fuel is changed from oil or natural gas to 
alternate fuel. 

The real cost of capital expressed as a fraction 
{see Section da). 

The useful life of the powernvlant (see Section d). 


The number of hours in a year. 
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Fuel transportation costs are part of 
delivered fuel expenditures except 
where you must invest in capital 
equipment to deliver the fuel. The 
capital outlays for this equipment are 
included in the capital outlay terms. 
Similarly, the cost of delivering power 
to your service area should be included 
in operations and maintenance unless 
you must construct transmission facili- 
ties, in which case you may include 
these expenditures in the capital 
outlay term. 

The step by step procedure that fol- 
lows shows the comparison that you 
must make. It outlines the equipment 
and fuel comparisons as well as the 
time comparisons. If you are using the 
test to demonstrate eligibility for a 
lack of alternate fuel supply exemp- 
tion begin with step (A). If you are 
using the test te demonstrate that 
there is no alternate supply of power, 
use only steps (A), (D), (EB), and (F). 

(A) Compute: the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired powerplant from the start of 
operation with equation (2). 

(2). (6) Compute the cost (COST) of 
using an alternate fuel in a dual fire 
powerplant (alternate fuel and oil or 
natural gas) with equation (2) assum- 
ing an alternate fuel is not used as the 
primary energy source until the end of 
the first year of operation and that oil 
or natural gas is used for the first year 
of operation. Capital investment, oper- 
ating and maintenance and fuel ex- 
penditures should reflect postponed 
use of alternate fuel (e.g., installation 
of scrubber when used). 

(C) Successively compute the cost 
(COST) of using an alternate fuel in a 
dual fired power plant with equation 
(2) assuming alternate fuel is post- 
poned until the end of the second 
through tenth year of operation (and 
oil or natural gas is used in the years 
preceeding alternate fuel use). 

(D) Compute the cost (COST) of 
using oil or natural gas in an oil or 
natural gas fired powerplant as the 
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primary energy source with equation 
(2) throughout the useful life of the 
unit. 


(E) If you are comparing the use of 
an alternate power supply with the 
use Of imported petroleum, compute 
the ratio of the cost of using the alter- 
nate power supply to the cost of using 
oil or natural gas both for the lifetime 
of the powerplant. Otherwise, com- 
pute the ratios (R) of the cost of using 
an alternate fuel at the beginning of 
operation, and successively at the end 
of the first through tenth year to the 
cost of using oil or natural gas 
throughout the life of the powerplant 
with equation (i). 

(F) If all the ratios (R) are greater 
than, for illustrative purposes, 1.5 (an 
index to be set periodically by ERA), 
your proposed powerplant would meet 
the cost criteria for a permanent ex- 
emption. If one or more of the ratios 
(R) is equal to or less than 1.5 and a 
series of ratios (R), starting with the 
case where alternate fuel is used from 
the start of operation, are al] greater 
than 1.5, a temporary exemption 
would be granted for the minimum 
period in which the cost of starting to 
use alternate fuel, deferred year by 
year, always exceeds 1.5. 

The following table shows the hypo- 
thetical results of four sets of caicula- 
tions. 


HYPOTHETICAL RESULTS OF Four SETS OF 
CALCULATIONS 
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Calculate the cost using equation 7. 


OM + FL 
l 1 
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The result of the above table shows 
that: A 2-year temporary exemption 
wouid be granted in Case I, a perma- 
nent exemption would be granted in 
Case II, a 3-year temporary exemption 
would be granted in Case III, and no 
exemption would be granted in Case 
IV. 


(c) Cost calculations—Special cost 
tesi. You may be eligible for temporary 
exemption if you demonstrate that 
the cost of using an alternate fuel in 
an alternate fuel fired powerplant will 
substantially exceed the cost of using 
oil or natural gas in a dual fired 
powerplant (alternate fuel and oil or 
natural gas) over the period of the 
proposed exemption. The period of 
the exemption cannot exceed 10 years. 
You will have to show that the cost of 
using an alternate fuel substantially 
exceeds the cost of using imported pe- 
troleum for the first year of operation, 
the first two years of operation, and 
successive first years of operation, up 
to the period of the proposed exemp- 
tion. To do so, you must perform the 
calculations with successive ending 
dates to determine the maximum 
length of the exemption. ERA will 
limit the duration of a temporary ex- 
emption to the shortest time possible. 


The factors included in the compu- 
tation are the operations and mainte- 
nance, delivered fuel expenditures in- 
curred over the period of the proposed 
exemption, and marginal capital out- 
lays required to use gas or oil as a pri- 
mary energy source during the period 
of the temporary exemption. 

To conduct the test, you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa- 
tion 6. 
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{6450-01-C] 
Calculate investment (I), operations and maintenance 
(OM), and fuel (FL) for equation 7 using equations 8, 9, 


and io. 


EQ 8 


Tae terms in eguations 6 through 10 are defined as follows: 
The ratio of the cost of using an alternate fuel 
to the cost of using imported petroleum. 
The total discounted cost in dollars of constructing 
and operating the powervlant for the period of the 
exemetion, 
Discounted total net capital outlay in dollars 
exciuding investment tax credits and "Advancé in Aid 
of Construction" (as per FERC system of accounts) to 
use oil or natural gas as a primary energy source 
during the period of the proposed exemption in a 
dual fired powerplant. The investment in the basic 
powerplant (that which would be required if oil or 
natural gas was not used) itself is not included 
i this comparison as it is irrelevant. (ERA will 


not consider investment tax credits for oil or 


gas fired powerplants.) 
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Net capital outlay in dollar up to the time the 
powerplant goes into operation to use oil or 
matural gas as a se ddace sd éieedbtiy source during the .- 
period of the proposed exemption in a dual fired 


powerplant. 


£ 
Yearly net capital outlay from first year of 
operation up to the change to alternate fuel to 

use Oil or natural gas as a primary energy source 
during the period of the proposed exemption in a 
dual fired powerplant. 

Annual cost in dollars of operating and maintaining 


the powerplant. 


Salvage value of equipment rendered useless by 


changing from oil or natural gas to alternate fuel, 


Annual capacity factor of the powerplant expressed as 


a fraction (see Section d). 


Operations and maintenance costs in dollars per KWH 


at 70% annual capacity factor ($/kWh). 

Design capacity of the plant in KW. 

Annual delivered fuel expenditure in dollars (see 
section d). 


Delivered fuel expenditure to the plant expressed 


in dollars per Btu (see Section d). 


Heat input rate for the plant in Btu per KWH. 
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The real cost of capital expressed as a fraction, 


(see Section Gd). 


The period of the proposed exemption. 


8760 - 


The step by step procedure that fol- 
lows shows the comparisons you must 
make. 


(A) Compute the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired powerplant assuming the 
length of the proposed exemption is 1 
year with equation 7. 

(B) Compute the cost (COST) of 
using oil or naturai gas valued at im- 
ported petroleum prices in a dual fired 
powerplant assuming the length of the 
proposed exemption is 1 year with 
equation 7. 


PFE = PICO x 


PCCO 
where 


PICO 


PF 


Price of imported crude oil. 


The number of hours in a year. 


(C) Compute the ratio (R) of the 
cost of using an alternate fuel for the 
first year to the cost of using imported 
petroleum for the first year with equa- 
ion 6. 


(D) Repeat the calculations made in 
(A), (B), and (C) above assuming the 
length of the proposed exemption is 2 
years, 3 years, 4 years, and so on, up to 
the period of the proposed exemption. 


(E) A temporary exemption wouid 
be granted where the ratios (R) are 
greater than, for illustrative purposes, 


1.5 (the index to be established by 
ERA). 

(d) Information on parameters used 
in the calculation. (1) All estimated ex- 
penditures, except natural gas, and pe- 
troleum products, shall be expressed in 
real (uninflated) terms using the 
prices in effect at the time the petition. 
is submitted. 

(2) The delivered price of oil or natu- 
ral gas to be used in the cost calcula- 
tion must reflect the price of imported 
oil. 

The imported petroleum price is re- 
flected in the cost calculation in the 
following way: 


The most recent refiner 


acquisition cost of imported crude oil as reported 
in the Federal Register monthly notice for the DOE 
Domestic Crude Oil Allocation (Entitlements) Procram. 


Price of composite crude oil. 


The most recent weighted 


average cost of total reported crude oil receipts as 
reported in the Federal Register notice for the DOE 
Entitlements Programs. 


Price of your fuel. The most recent actual weighted 
average cost of your fuel oil (other than natural 


gas). 


Alternatively, 


if no purchases of fuel oil 


occurred, or you used natural gas during that month, 
you should use a simple average of the industrial 
price of fuel oil (capable of being burned in your 
facility) sold in your area by at least three 
suppliers. 


For proposed natural gas users, you shall use the 


price of No. 


calculation. 


2 distillate fuel oil in this 


Price of fuel for equation the cost of oil for use 
in Equation l. 
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(3) For new powerplants, the annual 
capacity factor shall be assumed to be 
70 percent of the design capacity. 

(4) The useful life of a coal, nuclear, 
oil or natural gas fired powerplant will 
be 35 years. The useful life of other al- 
ternate fuels powerplants shall be pre- 
sumed to be 35 years. You may rebut 
this presumption with suitable engi- 
neering evidence. 

(5) The cost of capital for electric 
utilities is 3.5 percent per year in real 
terms. 

(6) All estimated expenditures will 
be computed in accordance with gener- 
ally accepted accounting principles. 

(e) Evidence: Supporting the Com- 
parative Cost Test. All petitions for ex- 
emption requiring the use of the com- 
parative cost test shall include, but 
not be limited to, the following infor- 
mation: 

(1) A detailed accounting of all capi- 
tal outlays including a description of 
all major construction and equipment. 
All critical assumption should be 
stated and sufficient data should be 
included to support your estimates. 

(2) A detailed accounting of all oper- 
ations and maintenance expenditures 
including a description of all major 
elements. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 

(3) A detailed accounting of alli deliv- 
ered fuel expenditures including trans- 
portation. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 
The fuel characteristics for each alter- 
nate fuel should be included. 

(4) If the usefui life of the new 
powerplant is judged to be less than 35 
years, all critical assumptions and suf- 
ficient cata to support that position. 

(5) The powerplant design capacity 
and the heat input rate, for each fuel 
considered. 

(f) Example of calculations. You are 
planning to build a new powerplant 
and the fuels you are considering are 
coal and oil. In this particular situa- 
tion, the delivered cost of coal is much 
greater for the first three years than 
it will be in later years because of a 
transportation problem requiring 
three years to resolve. Do you qualify 
for an exemption? If so, is it perma- 
nent or temporary? 

To determine if you qualify for a 
permanent exemption, you would have 
to use the General Cost Test and com- 
pute the ratios of the cost to use (1) 
coal for the useful life of a coal fired 
powerplant, (2) oil for the first year 
and coal for the remainder of the 
useful life of a dual fired powerplant, 
(3) oil for the first two years and coal 
for the remainder of the useful life of 
a dual fired powerplant * * *, and 11) 
oil for the first 10 years and coal for 
the remainder of the useful life of a 
dual fired powerplant to the cost of 
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using oil for the entire useful life of an 
oil fired powerplant. 

All 11 ratios would have to be higher 
than 1.5 in order to qualify for a per- 
manent exemption. However, if a 
series of successive ratios, starting 
with the case where alternate fuel is 
used from the start of operations, are 
all greater than 1.5, you would be eligi- 
ble for a temporary exemption up to 
the last year the ratio is greater than 
1.5. 

In this example, we will only com- 
pute the ratios of (1) the cost to use 
coal for the useful life of a coal fired 
powerplant and (2) the cost of using 
oil for the first three years and coal 
for the remainder of the useful life of 
a dual fired powerplant to the cost of 
using oil for the entire useful life of an 
oil fired powerplant. 

To determine if you qualify for a 
temporary exemption of three years, if 
you have not already done so with the 
General Cost Test, you would have to 
use the Special Cost Test and compute 
the ratios of the cost to use coal in a 
coal fired powerplant to the cost to 
use oil in a dual fired powerplant for 
one, two, and three years. All three 
ratios would have to be higher than 
1.5 in order to qualify for a three year 
temporary exemption. In this exam- 
ple, we will only compute the ratio of 
the cost to use coal in a coal-fired 
powerplant to the cost to use oil in a 
dual fired plant for three years. 

(1) Parameters. A set of hypothetical 
parameters are given below: 


(A) Coal and dual-fired powerplant: 

Net capital outlay for coal-fired power- 
plant ‘without scrubber) before the 
plant becomes operational—$96,250,000. 

Net capital outlay for dual-fired power- 
plant (wilhout scrubber) before the 
plant becomes 
$111,710,000. 

Net marginal capital outlay for a dual- 
fired powerplant (without scrubber) 
before the plant becomes operational— 
$15,460,000. 

Salvage value of equipment rendered use- 
less by shifting from oil to coal— 
$3,860,000. 

Net capital 
$22,500,000. 

Operations and maintenance costs per 
kWh: 

Duai-fired powerplant burning 
$0.0015/KWh. 
Coai-fired powerplant burning coal— 
$0.0025/kWh. 
(B) Oil-fired powerplant: 

Net capital outlay for powerplant before it 
becomes operational—$66,250,000. 

Operations and maintenance cost per 
kWh—$90.0015/kWh. 

(C) Fuel: 

Delivered price of oil—$2.52/1,000,000 Btu. 

Heat input rate of oil—10,000 Btu/kKWh. 

Delivered price of coal for the first 3 years 
of operations —$4.28/1,006,000 Btu. 

Delivered price of coal fer the 4th 
through 35th year of operation—$i.35/ 
1,000,060 Btu. 

Heat input rate for coal—10,000 Btu/kWh. 

(D) Powerplant capacity—250,000 kW. 


outlay for  scrubber— 


oil— 


operational—" 


54013 


(2) Analysis: 

(A) The annual fuel and operations 
and maintenance expenditures are de- 
veloped below. 

—Delivered coal expenditures for 
the first 3 years: 


FL S74. x Mr % .¢ ££. 80 


8760 hr/yr XK 0.7 K 250,000 KW 
X $4.28/1,000,000 BTU 
% 10,000 BSTU/KWH 


$65,610,000/yr 


—Delivered coal expenditures for 
the 4th through 35th years: 


S76G.-u'4ACF 2 CC BR ££ a 


8760 hr/yr xX 0.7 XK 250,000 Kw 
X $1.35/1,000,900 BTY 
X 10,000 sTu/KWwH 


$20,700,000/yr 
—Delivered oil expenditures: 


ral 
a 


X 10,000 3TU/KWH 


$33,630,000/yr 


—Operations and maintenance ex- 
penditures for a coal-fired powerplant 
burning coal: 


Ga «, £360 4£ aCe 14 0 2 € 


= 760 h/yr X O.7 XK $O.0025/KWH 
xX 259,000 Ki 


$3,833,008/yr 


—QOperations and maintenance ex- 
penditures for a dual-fired powerplant 
burning oil: 


= 8760 hr/yr X U.?7 x $0.0815/Kwd 
KX 250,000 Kwa 


$2,300,600 


—Operations and maintenance ex- 
penditure for an oil-fired powerplant 
burning oil: 


8760 xX ACF X O XK C 
8760 hr/yr X O.7 X $0.0015/KWH 
Xx 250,000 KW 


$2,300,000/yr 


(B) General cost test. The relevant 
cash flows are shown in the following 
table for the three cases in which com- 
putations are being made: 
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The following computations are in thousands of dollars. 


- Cost of using coal from the start of operation. 


I I 

ae se 
| 

(1+K) (1+K) 


5 


= (96,250 + 22,500) 


(3,035) 


$118,800 


116,800 


$735,300 
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- Cost of using imported petroleum for the first three years 


and coal thereafter. 


(1+K) 
111,710 





$132,000 


132,000 


+ 38 7699 
2 


(1.035) 


Fj Me aie 


(1.035) 
$655,100 


Cost of using imported petroleum over the life of the powerplant. 


FEDERAL REGISTER, VOL. 43, NO. 223—PRIDAY, NOVEMBER 17, 1978 





PROPOSED RULES 


I 
“ 2 + 
“7 eS. ae 
(1+K) (1+K) 


66,250 + is eee. je O° 


es ae 
(1.035) 


$66,250 


(1+K) 





] 
(1.035) 


66,250 + 2,300 + 38,630 


2-300 + 38,630 
2 


(1.035) 


$884,900 


Computation of ratios 


COST (( _throughout life) 
COS 


—Since the index is less than 1.5, 
you would not qualify for a permanent 
or temporary exemption, using the 
general cost test. 

(C) Special cost test. The relevant 
cash flows are shown in the following 
table for the two cases in which com- 
putations are being made. 
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The following computations are.in thousands of dollars. 


- Cost of using coal from the start of operation. 


sea 
Pp 


$7,040 + 


$201,600 
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Cost of using imported petroleum for the first three 


years (and coal thereafter) 


I 
1 


1 


(1+K) 


+ 22,500 


(1.035) 


$20,290 


= $131,500 
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Computation of ratio 


OR PERIOD OF EXEMPTION) 


‘PERIOD OF EXEMPTION) 


he oo 


If ERA had set the index at 1.5, you would be granted a 


temporary exemption. 
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$503.6 State approval required for power- 
piant. 


(a) Where approval by the appropri- 
ate State regulatory authority is re- 
quired prior to the construction or use 
of a new powerplant, you may submit 
a petition for an exemption for consid- 
eration by ERA prior to obtaining the 
approval. 

(b) An exemption granted for a 
powerplant shall not become effective 
until you demonstrate to the satisfac- 
tion of ERA that all applicable appro- 
vals required by the State regulatory 
authority have been obtained. 


§ 503.7 No alternative power supply—Per- 
manent exemptions. 


(a) Application. Section 212 of the 
Act provides for a permanent exemp- 
tion for lack of alternate fuel supply, 
site limitations, environmental _re- 
quirements, inability to obtain ade- 
quate capital, State or local require- 
ments, fue] mixtures, emergency pur- 
poses, reliability of service, or interme- 
diate load. To qualify for one of these 
exemptions you must demonstrate to 
the satisfaction of ERA that despite 
diligent good faith efforts, there is no 
alternate supply of electric power 
which is available within a reasonable 
distance at a reasonable cost without 
impairing short-run of long-run reli- 
ability of service which you could 
obtain. ERA assumes that you will be 
able to demonstrate that there is no 
alternative supply of electric power if 
the expected date of plant operation is 
more than 10 years from the date you 
apply for an exemption. For proposed 
plants expected to being operational 
within 10 years from the date you 
submit your petition, you must demon- 
strate to the satisfaction of ERA the 
following: 

(1) You cannot purchase electricity 
from another utility at a cost per kwh 
that is less than 1.5 times the cost of 
petroleum. You may include transmis- 
sion costs to your service area in your 
cost calculation. ERA will consider any 
source of electricity that costs less 
than 1.5 times the cost of producing 
electricity from your proposed plant 

to be within a reasonable distance and 
" at a reasonable cost. (For this subpart 

the cost factor will be the same as that 
used in the cost calculation.) 

(2) You cannot construct and oper- 
ate an alternate fuel fired plant either 
within or outside your service area at a 
cost which does not substantially 
exceed the cost of using imported pe- 
troleum. See Section 503.5 for instruc- 
tions on calculations of cost. You may 
include transmission costs for power 
delivery to your service area. 

(b) Evidence. You must include in 
your Fuels Decision Report the follow- 
ing substantial evidence to corroborate 

. the above requirements: 
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(1) A detailed description of your 
methodology to ealculate the cost for 
purchased electricity and for your pro- 
posed plant as required in Subsection 
(a1) above; 

(2) Identifieation and explanation of 
all figures used in your calculations 
supporting Subsection (a)(1) above; 

(3) A description of your efforts to 
purchase electricity, and 

(4) All data required by Section 503.5 
(Cost Calculation) supporting Subsec- 
tion (a)(2) above. 


$503.8 Use of mixtures—General require- 
ment for temporary exemptions. 


(a) ERA will not consider a petition 
for any temporary exemption under 
Section 211 of the Act to be complete, 
adequate, or acceptable for filing 
unless you demonstrate to the satis- 
faction of ERA in your Fuels Decision 
Report whether or not the use of a 
mixture of natural gas or petroleum 
and an adequate fuel is economically 
and technically feasible during the 
period of the proposed exemption. 

(b) If ERA determines that use of a 
particular fuel mixture is technically 
or economically feasible during the 


period of the proposed exemption, .- 


ERA will condition the granting of 
any temporary exemption under this 
Part upon the use of that mixture 
during the period of the temporary ex- 
emption. 


§ 503.9 Use of mixtures—General require- 
ment for permanent exemptions. 


(a) Application. ERA will not consid- 
er a petition for any of the following 
exemptions provided for in Section 212 
of the Act (lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade- 
quate capital, State or local require- 
ments, cogeneration, emergency pur- 
poses, reliability of service, or interme- 
diate load) to be complete, adequate, 
or acceptable for filing unless you 
demonstrate to the satisfaction of 
ERA in your Fuels Decision Report 
that you have considered the use of a 
mixture(s) for which an exemption 
under Section 503.38 (Fuel Mixtures) 
of these regulations would be availa- 
ble. 

(b) Demonstration. ERA will not 
grant any of the exemptions listed 
above unless you demonstrate that use 
of such a mixture(s) is not economical- 
ly or technically feasible in the unit 
for which you are requesting an ex- 
emption. To make such a demonstra- 
tion, you must show in your Fuels De- 
cision Report to the satisfaction of 
ERA that: 

(1) If use of a mixture(s) were re- 
quired, you would be eligible for one 
of the following permanent exemp- 
tions provided for in the Act: lack of 
alternate fuel supply, site limitations, 
environmental requirements, inability 


to obtain adequate capital, or State or 
local requirements; or 

(2): The use of a mixture(s) is not 
technically or economically feasible in 
your specific unit due to design or spe- 
cial circumstances as determined by 
ERA on a case-by-case basis. 


§ 503.10 Use of fluidized bed eombustion 
not feasible—general requirement for 
permanent exemptions. 


(a) Application. ERA will not consid- 
er a petition for one of the following” 
exemptions provided for in Section 212 
of the Act (lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade- 
quate capital, State or local require- 
ments, cogeneration, emergency pur- 
poses, reliability of service, or interme- 
diate load) to be complete, adequate or 
acceptable for filing unless you dem- 
onstrate to the satisfaction of ERA in 
your Fuels Decision Report that: 

(1) You have considered the use of a 
method of fluidized bed combustion of 
an alternate fuel; and 

(2) Use of a method of fluidized bed 
combustion of an alternate fuel is not 
economically or technically feasible. 

(b) Finding. If ERA determines, on a 
generic basis, that use of a method of 
fluidized bed combustion is technically 
and economically feasible, ERA will 
deny your request for exemption 
unless you demonsitrate to the satis- 
faction of ERA that: 

(1) If use of a method of fluidized 
bed combustion were required, you 
would be eligible for one of the follow- 
ing permanent exemptions provided 
for in Section 212 of the Act: lack of 
alternate fuel supply, site limitations, 
environmental requirements, inability 
to obtain adequate capital, or State or 
local requirements; or 

(2) The use of a method of fluidized 
bed combustion is not technically or 
economically feasible in your specific 
unit due to design or special circum- 
stances as determined by ERA on a 
case-by-case basis. 


§ 503.11 Alternative site—General require- 
ment for permanent exemptions. 


(a) Application. Section 212 of the 
Act provides for a permanent exemp- 
tion for lack of alternate fuel supply, 
site limitations, environmental re- 
quirements, inability to obtain ade- 


-quate capital, State or local require- 


ments, or intermediate load. To quali- 
fy, you must demonstrate to the satis- 
faction of ERA that you cannot use al- 
ternate fuels at reasonable alternative 
sites as well as at your proposed sites. 
You must show that: 

(1) You examined all reasonable al- 
ternative sites in your effort to use al- 
ternate fuels; and 

(2) You are unable to use alternate 
fuels at any of the alternative sites 
you considered at a cost which does 
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not substantially exceed the cost of 
using imported petroleum, or, in spe- 
cial circumstances, for other reasons. 

(b) Evidence. You must include in 
your Fuels Decision Report the follow- 
ing substantial evidence to corroborate 
the above requirements: 

(1) A map indicating your proposed 
site and each of the alternative sites 
you considered; 

(2) A description of each of the al- 
ternate fuels you considered for use at 
each alternative site you considered; 

(3) A detailed description of the cri- 
teria you used to select the alternative 
sites you considered and to select the 
alternate fuels you examined for use 
at each alternative site; 

(4) Copies or summaries of any stud- 
ies you performed as part of, or in sup- 
port of your search for reasonable al- 
ternative sites; 

(5) All data required by § 503.5 (Cost 
Calculation) supporting any conten- 
tions you make pertaining to the cost 
of using alternate fuels at alternative 
sites; and 

(6) A detailed explanation of any 
contention you make concerning other 
reasons which would preclude use of 
alternative sites. 


§ 503.12 Terms and conditions; compliance 
plans. 


(a) Terms and conditions generally. 
You must comply with the terms and 
conditions of an exemption granted 
under the Act by the ERA, including 
terms and conditions requiring the use 
of (1) effective fuel conservation meas- 
ures, and (2) fuel mixtures. 

(b) Compliance plans for temporary 
exemptions. (1) A compliance plan cer- 
tified by the Chief Executive Officer 
shall accompany a petition for a tem- 
porary exemption. The compliance 
plan shall include at least the follow- 
ing: 

(i) A detailed schedule of progressive 
events and the dates upon which the 
events are to take place indicating how 
compliance with the applicable prohi- 
bitions of the Act will occur; 

(ii) Documentary evidence of bind- 
ing contract for fuel or facilities for 
the production of fuel which would 
allow for compliance with the applica- 
ble prohibitions of the Act; 

(iii) Any other documentary evi- 
dence which indicates an intention to 
comply with the applicable prohibi- 
tions of the Act; and 

(iv) A detailed statement of the 
manner in which you intend to comply 
with Section 503.8 of these regulations 
requiring the use of fuel mixtures as a 
condition to the granting of a tempo- 
rary exemption where the use of fuel 
mixtures is technically and economi- 
cally feasible. 

(2) The exemption shall not be effec- 
tive until the compliance plan is ap- 
proved by ERA. 
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(3) Revisions of Compliance Plans. If 
the petition is granted, you must 
submit to ERA an updated compliance 
plan certified by your Chief Executive 
Officer: 

(i) At the end of each 12 month 
period from the effective date of the 
exemption; 

(ii) Within 1 month of an alteration 
of any milestone in the compliance 
plan, together with the reasons for the 
alteration and its impact upon the 
scheduling of all other milestones in 
the plan; and 

(iii) At any time the ERA, in its dis- 
cretion, determines that a revised com- 
pliance plan is necessary to reflect 
changes in circumstances. 

(ec) Enforcement. An exemption is 
subject to termination upon the viola- 
tion of any provision of an exemption 
or any provision of the pertinent com- 
pliance plan. 


Subpart C—Temporory Exemptions for New 
Powerplanis 


§ 503.20 Purpose and scope. 


(a) This subpart implemenis the pro- 
visions contained in section 211 of the 
Act with regard to temporary exemp- 
tions for new powerplants. 

(b) This subpart establishes the cri- 
teria. and standards which owners or 
operators of new powerplants who pe- 
tition for a temporary exemption must 
meet to sustain their burden of proof 
under the Act. 

(c) You shall submit all petitions for 
temporary exemptions for new power- 
plants in accordance with the proce- 
dures set out in Part 501 of these regu- 
lations. 

(ad) The duration of any temporary 
exemption granted under this subpart 
shail be measured from the date that 
the powerplant is placed in service. 


§ 503.21 Lack of alternate fuel supply. 


(a) Eligibility. Section 211(a)(1) of 
the Act provides for a temporary ex- 
emption due to lack of an alternate 
fuel supply. To qualify you must dem- 
onstrate to the satisfaction of ERA 
that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec- 
essary to conform to the design and 
operational requirements of the new 
powerplant; 

(2) For the period of the proposed 
exemption, the cost of using such a 
supply would substantially exceed the 
cost of using imported petroleum as a 
primary energy source as defined in 
§ 503.5 (cost calculation) of these regu- 
lations; and 

(3) You will be able to comply with 
the applicable prohibitions of these 
regulations at the end of the proposed 
exemption period. 
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(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter- 
nate fuels you considered; 

(2) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli- 
cable prohibitions; 

(3) A description of the detailed 
design requirements for the new 
powerplant as specified by the pur- 
chaser, including capacity, alternate 
fuel capability, and all other specifica- 
tions; 

(4) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new powerplant; 

(5) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics which could 
be used by the new powerplant, in- 
cluding bid requests, and/or advertise- 
ments for supply contracts and all re- 
sponses thereto, as well as any other 
arrangements you attempted to make 
to secure supplies; 

(6) Evidence of the contracts’ or 
other arrangements you have made to 
insure a reliable and adequate supply 
of an alternate fuel at the end of the 
proposed exemption; and 

(7) All data required by Section 503.5 
(Cost Calculation) of these regulations 
necessary for computing the cost cal- 
culation formula. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214. of the Act and 
§ 503.12 of these regulations simulta- 
neously with submission of your peti- 
tion to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re- 
quired by Section 503.12 of these regu- 
lations and as required by the terms of 
any order granting an exemption 
under this subpart. 

(d) Duration. This temporary. ex- 
emption, taking into account any ex- 
tensions of renewals, may not exceed 
10 years. 


§ 503.22 Site limitations. 

(a) Eligibility. Section 211(a)(2) of 
the act provides for a temporary ex- 
emption due to a site limitation. To 
qualify you must demonstrate, to the 
satisfaction of ERA, that one or more 
of the following specific physical limi- 
tations relevant to the location or op- 
eration of your powerplant exist 
which, despite your diligent good 
faith, cannot be overcome before the 
end of the proposed exemption period: 

(1) Alternate fuels would be inacces- 
sible; 
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(2) Transportation facilities for al- 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using or storing an alternate fuel 
would be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un- 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper- 
ation of the proposed powerplant 
using an alternate fuel. 

(b) Evidence to be submitted in sup- 
port of the petition. To submit an ade- 
quate petition for review by ERA, you 
must include in your Fuels Decision 
Report the following substantial evi- 
dence to corroborate the above crite- 
ria: 

(1) Evidence that the site limitation 
is a physical limitation, and not a re- 
quirement of Federal, State, or local 
law which could be the basis of an ex- 
emption under § 503.36 (State or local 
requirements); 

(2) Evidence that alternative means 
for overcoming the specific site limita- 
tions were considered, with a detailed 
description of the efforts made to 
overcome the site limitations set out in 
your petition; 

(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed; and 

(4) Evidence of contracts or other ar- 
rangements you have made to insure 
that the site limitation will be over- 
eome and that you will comply with 
the prohibitions at the end of the pro- 
posed exemption period. Examples of 
evidence relevant to establishing a site 
limitation for purposes of a temporary 
exemption are as follows: 

(i) Detailed documentation of im- 
pediments, including rights of way 
problems, site diagrams, maps of the 
surrounding areas and other items es- 
sential to the showing of a site limita- 
tion; 

(ii) Identification of transportation 
facilities relevant to the specific site of 
the powerplant and demonstration 
why existing transportation facilities 
cannot be utilized or new facilities 
eonstructed; 

(iii) Copies of bid requests, advertise- 
ments, and general efforts made to 
secure alternative transportation fa- 
cilities; 

(iv) Identification of potential alter- 
nate fuel storage locations within a 
reasonable geographic area surround- 
ing the proposed powerplant; 

(iv) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with the 
specific boiler; 

(vi) A specific listing of all equip- 
ment necessary and not currently 
available to properly handle alternate 
fuel; 
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(vii) Copies of bid requests, adver- 
tisements and general efforts made to 
secure alternative fuel storage faeili- 
ties; 

(viii) Copies of quotes from bona fide 
supplier, indicating lead times for pur- 
chase and installation of required an- 
cillary storage of handling equipment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
te properly control and dispose of 
waste; 

(x) Identification of potential alter- 
nate waste disposal locations within a 
reasonable geographic area suround- 
ing the proposed powerplant; 

(xi) A description of efforts made to 
secure off site disposal areas, including 
the cost of acquisition of the sites, 
transportation facilities and waste 
handling costs involved in their use; 
and - 

(xii) Copies of bid requests, adver- 
tisements, and general efforts made to 
secure waste control and disposal 
equipment. 

(ec) Compliance plan. you must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and section 503.12 of these regulations 
simultaneously with submission of 
your petition to satisfy ERA require- 
ments for petition adequacy. You 
must submit an updated compliance 
plan as required by § 503.12 of these 
regulations and as required by ‘the 
terms of any order granting an exemp- 
tion under this subpart. 

(d) Duration. This temporary ex- 
emption, taking into account any ex- 
tensions and renewals, may not exceed 
5 years. 


§ 503.23 Inability to comply with applica- 
ble environmental requirements. 


(a) Eligibility. Section 211(a)(3) of 
the Act provides for a temporary ex- 
emption due to an inability to comply 
with applicabie environmental require- 
ments. To qualify you must demon- 
strate to the satisfaction of ERA in 
your Fuels Decision Report that de- 
spite diligent good faith efforts: 

(1) You will be unable to comply 
with the applicable prohibitions im- 
posed by the Act without violating ap- 
plicable Federal of State environmen- 
tal requirements as of the projected 
date of commencement of operations; 
and 

(2) You will be able to comply with 
the applicable prohibitions imposed by 
the Act by the end of the temporary 
exemption period. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA, you must 
include your Fuels Decision Report pe- 
tition the following substantial evi- 
dence to corroborate. the above re- 
quirements: 

(1) A copy of any application which 
has been filed with EPA or a State 


agency for a permit to construct or op- 
erate a new powerplant. 

(2) A eopy of the decision of action 
taken by EPA or a State agency with 
respect to the application for a permit 
to construct or operate the new power- 
plant. . 

(3) A detailed synopsis of the admin- 
istrative record fo the proceedings by 
EPA or the State agency for a eon- 
struction or operation permit. 

(4) Copies of all technical studies 
that you have relied upon with regard 
to consideration of alternate fuels, pol- 
lution control equipment, offsets, var- 
tances, State Implementation Plan re- 
visions, and redesignations of Class 2 
areas to Class 3. 

(5) Copies cf requests for bids, all re- 
sponses received, and contracts signed, 
if any, for an alternate fuel supply and 
for the purchase and installation of 
pollution control equipment. 

(6) Copies of agreements made by 
you with the State or other companies 
for the acquisition of appropriate “off- 
sets.” If the agreement is conditioned 
upon the grant of a variance, State 
Implementation Plan revision or rede- 
signation of Class 2 areas, you must 
submit a letter from the State agency 
indicating when a proceeding to effec- 
tuate the agreement will take piace. 

(c) A petition to ERA in lieu of ap- 
plication to EPA. If you have not ap- 
plied to EPA or a State agency for a 
construction or operation permit, you 
must also submit to ERA: 

(1) Verification that the facility 
cannot burn an alternate fuel on the 
date of commencement of operations 
in compliance with all applicable air 
pollution control requirements; and 

(2) Items required under paragraphs 
(b) 4, 5, and 6 above. 

(d) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§ 503.12 of these regulations simulta- 


‘neously with submission of your peti- 


tion to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re- 
quired by § 503.12 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(e) Duration. This temporary ex- 
emption, taking into account exten- 
sions and renewals, may not exceed 5 
years. 


§ 503.24 Future use of synthetic fuels. 


(a) Eligibility. Section 211(b) of the 
Act provides for a temporary exemp- 
tion based upon the future use of syn- 
thetic fuels. To qualify you must dem- 
onstrate to the satisfaction of ERA 
that: 

(1) You will be able to comply with 
the applicable prohibitions imposed by 
the Act by the end of the proposed ex- 
emption period by the use of synthetic 
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fuel as a primary energy source in 
your powerplant; 

(2) You will not be capable of com- 
plying with the applicable prohibi- 
tions imposed by the Act by using an 
alternate fuel in your powerplant 
before the end of the proposed exemp- 
tion period. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Copies of economic and technical 
feasibility studies pertaining to the 
use of synthetic fuels by your pro- 
posed powerplant; 

(2) Reliable evidence of the financial 
commitments you have made to con- 
struct, operate, and maintain equip- 
ment which will use synthetic fuel as 
the primary energy source at the end 
of the proposed exemption period; 

(3) Copies of bid requests, advertise- 


ments, contracts and/or other agree-* 


ments relating to the production, pur- 
chase, and transportation of synthetic 
fuel; and 

(4) Information with regard to per- 
mits that may be required by Federal 
or State agencies for the construction 
and operation of a powerplant using 
synthetic fuels. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and § 503.12 of these regulations si- 
multaneously with submission of your 
petition to satisfy ERA requirements 
for petition adequacy. You shall 
submit an updated compliance plan as 
required by §503.12 of these regula- 
tions and as required by the terms of 
any order granting an exemption 
under this subpart. 

(d) Duration. This temporary ex- 
emption may be granted for a period 
of up to 5 years and may be extended 
for an additional 5 years, but so ex- 
tended may not exceed 10 years. 


§ 503.25 Public interest exemption. 


(a) Eligibility. Section 211(c) of the 
Act provides for a temporary public in- 
terest exemption. To qualify you must 
demonstrate to the satisfaction of 
ERA that: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act, except in extraordinary cir- 
cumstances during the period for 
which exemption is requested, but 
that you will be capable of complying 
at the end of the proposed exemption 
period; 

(2) You are not eligible for a tempo- 
rary exemption based on lack of alter- 
nate fuel supply, site limitations, or 
environmental requirements; 

(3) The granting of the petition 
would be in accord with the purposes 
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of the Act and would be in the public 
interest. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
substantial evidence to corroborate 
the above requirements. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with Section 214 of the Act 
and §503.12 of these regulations si- 
multaneously with submission of your 
petition to satisfy ERA requirements 
for petition adequacy. You must 
submit an updated compliance plan as 
required by §503.12 of these regula- 
tions and as required by the terms of 
any order granting an exemption 
under this subpart. 

(d) Duration. This temporary ex- 
emption, taking into account exten- 
sion and renewals, may not exceed 5 
years. 


Subpart D—Permanent Exemptions for New 
Electric Powerplants 


§ 503.30 Purpose and scope. 


(a) This subpart implements the pro- 
visions contained in section 212 of the 
Act with regard to permanent exemp- 
tions for new electric powerplants. 

(b) This subpart establishes the cri- 
teria and standards which owners or 
operators of new powerplants that pe- 
tition for a permanent exemption 
must meet to sustain their burden of 
proof under the Act. 

(c) You must submit all petitions for 
permanent exemptions for new power- 
plants in accordance with the proce- 
dures set out in Part 501 of these regu- 
lations. 


§ 503.31 Lack of alternate fuel supply for 
the first 10 years of useful life. 


(a) Eligibility. Section 212(a)(1)(A) 
(i) of the Act provides for a permanent 
exemption due to lack of an adequate 
and reliable supply of alternate fuel 
during the first 10 years of useful life 
of the new powerplant. To qualify you 
must demonstrate to the satisfaction 
of ERA that: 

(1) You made a good faith effort to 
obtain an adeauate and reliable supply 
of an alternate fuel of the quaiity nec- 
essary to conform to the design and 
operational requirements of the new 
powerplant; and 

(2) Such a supply will not be availa- 
ble within the first 10 years of useful 
life of the new powerplant. 

(bo) Evidence in support of a peti- 
tion. To submit an adequate petition 
for review by ERA, you must include 
in your Fuels Decision Report the fol- 
lowing substantial evidence to corrobo- 
rate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
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faith effort to comply with the appli- 
cable prohibitions; 

(2) A description of the detailed 
design requirements for the new 
powerplant as specified by the pur- 
chaser, including capacity, alternate 
fuels capability, and all other perti- 
nent specifications; 

(3) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new powerplant; 

(4) Evidence that you sought to 
obtain the full range of alternate-fuels 
and fuel characteristics which could 
be used by the new powerplant; 

(5) Evidence that you solicited at 
least three bids from at least 25 per- 
cent of the supplier market for an ade- 
quate and reliable supply of alternate 
fuel, including bid requests and/or ad- 
vertisements for supply contracts and 
all proposals or responses thereto, as 
well as any other arrangements you 
attempted to make to secure supplies; 
and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter- 
nate fuel you considered, including a 
discussion of how you made your as-. 
sessment that an adequate and reli- 
able supply of the quality of fuel 
needed would not be available within 
the first 10 years of useful life of the 
new powerplant. 


§ 503.32 Lack of alternate fuel supply at a 
cost which does not substantially 
exceed the cost of using imporied pe- 
troleum. 


(a) Eligibility. Section 212(a)(1)(A) 
(ii) of the Act provides for a perma- 
nent exemption due to lack of an al- 
ternate fuel supply at a cost which 
does not substantially exceed the cost 
of using imported petroleum. To quali- 
fy you must demonstrate to the satis- 
faction of ERA that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec- 
essary to conform to design and oper- 
ational requirements of the new 
powerplant; and 

(2) The cost of using such a supply 
would substantially exceed the cost of 
using imported petroleum as a prima- 
ry energy source during the useful life 
of the new powerplant as defined in 
§ 503.5 (Cost Calculation) of these reg- 
ulations. 

(b) Evidence in support of a peti- 
tion. To submit an adequate petition 
for review by ERA, you must include 
in your Fuels Decision Report the fol- 
lowing substantial evidence to corrobo- 
rate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli- 
cable prohibitions; : 

(2) A description of the detailed 
design requirements for the new 
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powerplant as specified by the pur- 
chaser, including capacity, alternate 
fuels capability, and all other perti- 
nent specifications; 

(3) A description of the specific fuel 
characteristics of all the fuels which 
ean be used by the new powerplant; 

(4) Evidence that you sought the full 
range of alternate fuels and fuel char- 
acteristics which could be used by the 
new powerplant, including bid re- 
quests and/or advertisements for 
supply contracts, all proposals and re- 
sponses thereto, as well as any other 
arrangements you attempted to make 
to secure supplies; 

(5) All data required by § 503.5 of 
these regulations (Cost Calculation) 
necessary for computing the cost cal- 
culation formula; and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter- 
nate fuel you considered. 


§ 503.33 Site limitation. 


(a) Eligibility. Section 212(a)(1)B) 
of the Act provides for a permanent 
exemption due to a site limitation. To 
qualify you must demonstrate to the 
satisfaction of ERA that, despite good 
faith efforts: 

(1) Aiternate fuels are inaccessible as 
a result of a specific physical limita- 
tion to the location or operation of the 
proposed powerplant; 

(2) Transportation facilities for al- 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using or storing alternate fuels would 
be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un- 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper- 
ation of the proposed powerplant 
using an alternate fuel, and these limi- 
tations cannot be reasonably expected 
to be overcome within 5 years after 
commencement of operations. 

(b) Evidence to be submitted in sup- 
port af the netition. To submit an ade- 
quate petition for review by ERA, you 
must include in your Fuels Decision 
Report the following substantial evi- 
dence to corroborate the above crite- 
ria. 

(1) Evidence that the site limitation 
is a physical limitation, and not a re- 
quirement of Federal, State, or local 
law which could be the basis of an ex- 
emption under § 503.36 (State or local 

requirements); 

' (2) Evidence that alternatives means 
for overcoming the specific site limita- 
tions were sought, with a detailed de- 
scription of the efforts made to over- 
come the site limitations set out in 
your petition; and 
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(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed. Examples of evi- 
dence relevant to establishing a site 
limitation for purposes of a permanent 
exemption are as follows: 

(i) Detailed documentation of im- 
pediments, including rights of way 
problems, site diagrams, maps of the 
surrounding areas and other items es- 
sential to the showing of a site limita- 
tion; 

(ii) Identification of transportation 
facilities relevant to the geographic 
site of the powerplant and demonstra- 
tion why existing transportation facili- 
ties cannot be utilized or new facilities 
constructed; 

(iii) Copies of bid requests, advertise- 
ments and general efforts made to 
secure alternative transportation fa- 
cilities; 

(iv) Identification of potential aiter- 
nate fuel storage locations within a 
reasonable geographic area, surround- 
ing the proposed powerplant; 

(v) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with a spe- 
cific powerplant; 

(vi) A specific listing of all equip- 
ment necessary and not currently 
available to properly handle alternate 
fuels: 

(vii) Copies of bid requests, adver- 
tisements and general efforts made to 
secure alternative fuel storage facili- 
ties; 

(viii) Copies of quotes from bona fide 
suppliers, indicating lead times for 
purchase and installation or required 
ancillary storage or handling equip- 
ment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
te properly contro! and dispose of 
waste; 

(x) Identification of potential alter- 
nate waste disposal locations within a 
reasonable geographic area surround- 
ing the proposed powerplant; 

(xi) A description of efforts made to 
secure off-site disposal areas, including 
the cost of acquisition of the sites, 
transportation facilities and waste 
handling costs involved in their use; 
and 

(xii) Copies of bid requests, adver- 
tisements, and generai efforts made to 
secure waste control and disposal 
equipment. 


§ 503.34 Inability to comply with applica- 
ble envirenmental requirements. 

(a) Eligibility. Section 212(a)(1)C) 
of the Act provides for a permanent 
exemption due to the inability to 
comply with the applicable environ- 
mental requirements. To qualify you 
must demonstrate to the satisfaction 
of ERA that, despite good faith ef- 
forts: 


(1) You cannot burn alternate fuels 
without violating applicable environ- 
mental requirements within 5 years 
after beginning operation by providing 
proof that EPA or the State has 
denied a construction permit and by 
providing the information requested 
below, and 

(2) You cannot burn alternate fuels 
at reasonable alternative sites and 
meet the applicable environmental re- 
quirements. 

(b) Evidence supporting petition. To 
submit an adequate petition for review 


by ERA, you must include in your 


Fuels Decision Report the following 
substantial evidence to corroborate 
the above requirements: 

(i) A copy of your construction 
permit application and all supporting 
documents filed with or subsequent to 
the application; 

(2) To the extent applicable, a copy 
of the EPA and/or State denial of 
your construction permit application: 

(3) A detailed synopsis of the admin- 
istrative record of the EPA and/or 
state permit proceedings; ; 

(4) Copies of reports examining envi- 
ronmental compliance of the facility 
including fuel use, pollution control 
equipment, availability of offsets, var- 
iances, SIP revisions, and redesigna- 
ticns; 

(5) Copies of requests for bids and 
responses received for fuel supply and 
pellution control equipment and 
copies of correspondence on offsets, 
variances, SIP revisions, and redesig- 
nations; and 

(6) Evidence that there is no reason- 
able alternative site as specified in 
§ 2003.11 of these regulations. 

(c) Prepetition actions. (1) It is rec- 
ommended that you request a meeting 
with ERA and EPA or the appropriate 
State regulatory agency to discuss op- 
tions for complying with the prohibi- 
tions; and (2) you must submit a copy 
to DOE of your construction permit 
application at the same time you 
submit it to EPA or the State if you 
are applying fer use of oil or gas as 
well as an alternate fuel. 


§ 503.35 Inability te cbtain adequate capi- 
tal. 


(a) Eligibility. Section 212(a)(1)(D) 
of the Act provides for a permanent 
exemption due to inability to obtain 
adequate capital. To qualify you must 
demonstrate to the satisfaction of 
ERA that despite good faith efforts: 

(1) You will be unable to comply 
with the applicable prohibitions im- 
posed by the Act if you cannot obtain 
the additional capital required for an 
alternate fuel facility beyond that re- 
quired for your proposed facility. 

(2) You cannot raise this additional 
capital due to specific restrictions in 
your ability to raise debt and equity 
capital; and 
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(3) These specific restrictions on 
your ability to raise debt and equity 
capital could not be alleviated by any 
past or future action of your public 
utility Commission or any other regu- 
latory authority. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
supporting documentary evidence to 
corroborate the above requirements. 
The evidence should include but not 
be limited to the following informa- 
tion: ; 

(1) Statement of the State regula- 
tory authority’s policies on utility cap- 
ital structure and formation, on the 
recognition of allowance for funds 
used during construction (in the utili- 
ty’s net plant) and of construction 
work in progress (in the utility’s rate 
base), and on the accounting proce- 
dure for recognizing tax credits (flow- 
through or normalized). 

(2) Relevant records pertaining to 
the utility’s specific efforts to raise 
capital associated with the proposed 
powerplant. 

(3) Five year history of the utility’s 
capital structure recognizing specific 
security issues and their current yields 
and investment ratings. Indicate 
where a security issued has specific 
ties to an on-line or scheduled generat- 
ing unit. 

(4) Five year summary of the utili- 
ty’s financial record as indicated by 
the standard financial indicators in- 
cluding cash earnings and dividend 
records; time interest coverage ratios; 
price-earnings ratios; and market to 
book value ratios. 

(5) Projected changes in the utility’s 
capital structure and financial indica- 
tors where the powerplant burns: 

(i) Alternate fuel; and 

(ii) Oil or natural gas. 


§ 503.36 State or local requirements. 


(a) Eligibility. Section 212(b) of the 
Act provides for a permanent exemp- 
tion due to State or local require- 
ments. To qualify you must demon- 
strate to the satisfaction of EPA that: 

(1) With respect to the proposed site 
of the powerplant, the operations or 
construction of the new powerplant 
using an alternate fuel is infeasible be- 
cause of a State or local requirement 
other than a building code, nuisance 
or zoning law; 

(2) You have, in good faith attempt- 
ed unsuccessfully to obtain a variance 
from the State or local requirement or 
have determined why none is availa- 
ble; 

(3) There is no reasonable alterna- 
tive site for the facility; 

(4) The granting of the exemption 
would be in the public interest and 
would be consistent with the purposes 
of this Title; and 


PROPOSED RULES 


(5) You are unable to comply with 
the applicable prohibitions imposed by 
the Act and you are ineligible for a 
permanent exemption based on lack of 
alternate fuel supply, site limitations, 
environmental requirements or inabil- 
ity to obtain adequate capital. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA, you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A copy of the pertinent State or 
local requirement with its citation and 
its legislative history; 

(2) The identification and location of 
the administrative body which imple- 
ments the requirement: 

(3) A description of your attempts to 
obtain a variance from the require- 
ment; 

(4) A description of any activities 
you were involved in pertaining to the 
enactment of the requirement; 

(5) A description of equipment, pro- 
cedures, advance planning time and 
costs necessary to comply with the re- 
quirement; 

(6) A detailed description of why 
compliance is infeasible; 

(7) The impact upon you and/or 
your local community, if any, should 
this petition be denied; 

(8) An explanation of the reasons 
why granting this exemption would be 
in the public interest: 

(9) An analysis of why you cannot 
qualify for each of the exemptions 
listed in (a)(5) above; and 

(10) All evidence required by Section 
503.11 (Alternative Sites), of this Part. 


§ 503.37 Cogeneration. 


(a) Eligibility. Section 212(c) of the 
Act provides for a permanent exemp- 
tion for cogeneration. To qualify you 
must demonstrate to the satisfaction 
of ERA at least the following mini- 
mum criteria: 

(1) You are unable to-comply with 
the applicable prohibitions imposed by 
the Act; 

(2) That there are economic and 
other benefits of cogeneration with pe- 
troleum or natural gas, none of which 
are obtainable through the use of an 
alternate fuel. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de- 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter- 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi- 
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tations, environmental requirements, 
or inability to raise adequate capital; 

(2) The purchaser’s design specifica- 
tions of the new unit; 

(3) An engineering description of the 
system, including proposed output and 
uses thereof, with sufficient detail to 
ensure that the unit qualifies as a co- 
generation facility; 

(4) A detailed economic and engi- 
neering analysis demonstrating the 
benefits of cogenerating with petro- 
leum or natural gas and demonstrat- 
ing that these benefits are not obtain- 
able through the use of alternate 
fuels; 

(5) A comparison of the total oil and 
gas consumption by the proposed co- 
generation project and the best feasi- 
ble alternatives, including the effect 
on oil or gas used by the electric util- 
ity or by other affected parties; and 

(6) An analysis of the immediate and 
long-term economic impacts on parties 
not directly involved in the project 
(for example, the other customers of 
the utility receiving the electricity). 


§ 503.38 Permanent exemption for certain 
fuel mixtures containing natural gas or 
petroleum. ‘ 


(a) Eligibility. Section 212(d) of the 
Act provides for a permanent exemp- 
tion for certain fuel mixtures. To qual- 
ify you must demonstrate to the satis- 
faction of ERA that: 

(1) You propose to use a mixture of 
natural gas or petroleum and an alter- 
nate fuel as a primary energy source; 

(2) You are not capable of complying 
with the applicable prohibitions im- 
posed by the Act; and 

(3) The amount of petroleum or nat- 
ural gas you propose to use in the mix- 
ture will not exceed the minimum per- 
centage of the total Btu heat imput 
needed to maintain operational reli- 
ability consistent with maintaining a 
reasonable level of fuel efficiency. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A complete description of the 
fuel mixture, component elements of 
the mixture, and percentage of each 
component to be utilized; 

(2) The purchaser’s design specifica- 
tions for the unit for which you are re- 
questing an exemption; 

(3) An engineering assessment of the 
proportions of petroleum or natural 
gas needed to maintain operational re- 
liability and an adequate level of fuel 
efficiency; and 

(4) Documentary evidence which 
demonstrated that you have consid- 
ered the use of alternate fuels as a pri- 
mary energy source. You must include 
a description of the supply alterna- 
tives you considered, the cost and 
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availability of each alternate fuel con- 
sidered, and the factors important in 
your decision to reject the use of an al- 
ternate fuel as a primary energy 
source. 

(c) Reporting requirement. If the ex- 
emption is granted, you must submit 
an annual report to ERA certifying 
that the affected units have used no 
more than the.percentage of oil or 
natural gas specified in the exemption 
order. The certification shall be ex- 
ecuted by your Chief Executive Offi- 
cer. 


§ 503.39 Emergency purposes. 


(a) Eligibility. Section 212(e) of the 
Act provides for a permanent exemp- 
tion for emergency purposes. To quali- 
fy you must demonstrate to the satis- 
faction of ERA: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; and 

(2) You shall operate and maintain 
the powerplant for emergency pur- 
poses only. 

(b) Definition. For the purposes of 
this permanent exemption an emer- 
gency exists when the operating util- 
ity has been required to curtail its in- 
dustrial customers by 10 percent or 
more from expected noninterruptible 
demand. 

(c) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
substantial evidence to corroborate 
the above requirements. The evidence 
submitted must include at a minimum: 

(1) A certificate executed by the 
Chief Executive Officer of the operat- 
ing utility stating that emergency op- 
eration under the provisions of this 
exemption will occur only when it is 
required to curtail 10 percent or more 
of its noninterruptible industrial cus- 
tomers; and 

(2) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de- 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter- 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi- 
tations, environmental requirements, 
inability to raise adequate capital, cer- 
tain State or local requirements, or 
other reasons which would preclude 
the use of an alternate fuel. 

(d) Reporting requirement. At the 
end of each 12 month period from the 
effective date of the exemption, you 
must report to ERA the monthly and 
annual total generating capacity used 
and amounts of electricity generated 
under the provisions of this exemption 
with a description of the purposes of 
use. 
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503.40 Permanent exemption for power- 
plants necessary to maintain reliability 
of service. 


(a) Eligibility. (1) Section 212(f) of 
the Act provides for a permanent ex- 
emption to maintain reliability of serv- 
ice. To qualify you must demonstrate 
to the satisfaction of ERA that: 

(i) You are not capable of complying 
with the applicable prohibitions im- 
posed by the Act without an impair- 
ment of reliability of service as meas- 
ured by the loss of load probability 
technique described in paragraphs 
(a)(2), and (a)(3) below: 

(ii) Despite diligent good faith ef- 
forts, you are not able to make the 
demonstration necessary to obtain a 
permanent exemption on the basis of 
lack of alternate fuel supply, site limi- 
tations, environmental requirements, 
inability to raise adequate capital, or 
certain State or local requirements, in 
the time required to prevent an im- 
pairment of service; 

(2) You must calculate reliability of 
service utilizing the loss of load prob- 
ability (LOLP) technique. The LOLP 
must be computed for your electrical 
region using the first 12 month period 
of powerplant operation. It is to be 
calculated as the sum of either the 
weekly or the monthly estimates of 
hourly load/capacity deficits. You 
may decide whether to perform the 
calculation using weekly or monthly 
data. The LOLP calculation must take 
into consideration equipment forced 
outage rates, projected customer elec- 
trical demand, and generating capacity 
projections for the electrical region, 
including existing generating capacity, 
planned generating capacity additions 
and projected firm bulk electrical pur- 
chases and sales, and projected retire- 
ments. If necessary, you may also cal- 
culate LOLP with modifications to ac- 
count for transmission constraints, 
energy shortages, and other factors 
that are not adequately addressed by 
adhering to the foregoing specifica- 
tions. 

(3) Reliability of service is impaired 
if the LOLP at the time the proposed 
unit is to be added, including all avail- 
able emergency reliability connections 
and other bulk power ties, is greater 
than: 

(i) One day in 5 years if your pro- 
posed powerplant will start operating 
within 3 years from the filing of your 
petition; 

(ii) One day in 3 years if your pro- 
posed powerplant will start operating 
between 3 and 5 years from the filing 
of your petition; or 

(iii) One day in 1 year if your pro- 
posed powerplant will start operating 
in 5 or more years from the filing of 
your petition. 

(b) Evidence supporting the petition. 
To submit an adequate petition for 
review by ERA you must include in 


your Fuels Decision Report the follow- 
ing substantial evidence to corroborate 
the above requirements: 

(1) All data you used in determining 
the loss of load probability; 

(2) An explanation including equa- 
tions of how you are calculating the 
loss of load probability; 

(3) A description of the proposed 
new powerplant to include the size and 
type of powerplant, and type of fuel 
used; 

(4) Your plans for meeting projected 
customer electrical demand and an ex- 
planation of the method and data you 
employ in calculating that demand; 
and 

(5) If your proposed new powerplant 
is not to be a -combustion turbine 
powerplant, an explanation of the rea- 
sons why the construction of a com- 
bustion turbine powerplant would not 
resolve your reliability of service prob- 
lem. 

(c) Duration. If ERA grants a reli- 
ability of service exemption for a com- 
bustion turbine powerplant, the ex- 
emption shall be valid as long as there 
is no change in the thermal cycle of 
the powerplant. 


§ 503.41 Peakload powerplants. 


(a) Eligibility.—(1) Proposed use of 
petroleum. Section 212(g) of the Act 
provides for a permanent exemption 
for peakload powerplants if you pro- 
pose to use petroleum as a primary 
energy source in a new peakload 
powerplant, or propose to construct a 
peakload powerplant to use petroleum 
without the capability to use an alter- 
nate fuel as a primary energy source. 
To qualify you must certify to ERA 
that the powerplant will be operated 
solely as a peakload powerplant for 
the life of the powerplant and supply 
the requested data supporting this 
contention. 

(2) Proposed use of natural gas. Sec- 
tion 212(g) of the Act provides for a 
permanent exemption for peakload 
powerplants if you propose to use nat- 
ural gas as a primary energy source in 
a new peakload powerplant, or propose 
to construct a peakload powerplant to 
use natural gas without the capability 
to use an alternate fuel as a primary 
energy source. To qualify: 

(i) You must certify to ERA that the 
powerplant will be operated solely as a 
peakload powerplant for the life of 
the powerplant; and 

(ii) The Administrator of the EPA or 
the Director of the appropriate State 
air pollution control agency must cer- 
tify that the use by the powerplant of 
an available alternate fuel as a prima- 
ry energy source will cause or contrib- 
ute to a concentration, in an air qual- 
ity control region or any area within 
the region, of a pollutant for which 
any national air quality standard is or 
would be exceeded. 
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(3) Your powerplant is operated 
solely as a peakload powerplant if the 
electrical generation of the power- 
plant in kilowatt hours does not 
exteed, for any 12-calendar-month 
period, the powerplant’s design capac- 
ity multiplied by 1,500 hours. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) The petition must be accompa- 
nied by a sworn statement signed by 
the Chief Executive Officer of the 
electric utility which will operate the 
powerplant certifying that the power- 
plant is to be operated solely as a 
peakload powerplant. The certification 
must set forth the design capacity of 
the powerplant and the maximum al- 
lowable generation of the powerplant 
in kilowatt hours according to the 
definition of peakload for each 12 
months of operation as a peakload 
powerplant. 

(2) If you propose to use natural gas 
or construct a powerplant to use natu- 
ral gas in lieu of an alternate fuel as a 
primary energy source, an air qualify 
certification must have been prepared 
for the Secretary by the Administra- 
tor of the EPA or the Director of the 
appropriate State air pollution control 
agency which meets the requirements 
contained in paragraph (a)(2)Cii), 
above, and which describes all fuels 
considered in the certification. The air 
quality certification must be accompa- 
nied by a copy of your application re- 
questing the certification as filed 
before the EPA or State air pollution 
control agency and by all supporting 
documentation filed with or subse- 
quent to the application. DOE may de- 
termine that your application for the 
air quality certification is deficient for 
purposes of this subpart if the EPA or 
State air pollution control agency 
failed to consider all available alter- 
nate fuels. 

(3) If your proposed peakload power- 
plant is to be other than a combustion 
turbine powerplant, you must supply 
with the petition the following infor- 
mation on the electrical region that 
would include the proposed peakload 
powerplant based on the pwerplant’s 
first 12 months of projected operation: 

(i) A demand projection; 

(ii) A load duration curve; 

(iii) An inventory of existing power- 
plants by size, type, and fuel used; 

(iv) A listing of planned powerplants 
by size, type, and fuel use; and 

(v) The projected order of dispatch 
for existing and proposed powerplants. 

(c) Liability for operating in excess 
af exemption. The operation of a peak- 
load powerplant which has been grant- 
ed this exemption in excess of that al- 
lowed by the exemption shall be sub- 
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ject to penalties under Title VII, Sub- 
title C of the Act unless the power- 
plant meets the criteria set forth in 
section 721(c) of the Act. 

(d) Reporting requirement. If the pe- 
tition is granted, you must report to 
ERA, at. the end of each 12 month 
period from the first day of the month 
following the effective date of the ex- 
emption and, if applicable, upon 
reaching the maximum number of 
hours of permitted operation within 
each 12 month period, the name, loca- 
tion, and design capacity of the 
exempted unit, the number of hours 
of operation permitted by the exemp- 
tion, and the number of hours of 
actual operation. 


§ 503.42 Intermediate load powerplants. 


(a) Eligibility. Section 211(h) of the 
Act provides for an exemption for in- 
termediate load powerplants use of pe- 
troleum as a primary source. To quali- 
fy you must demonstrate to the satis- 
faction of ERA that: 

(1) The Administrator of the EPA or 
the Director of the appropriate State 
air pollution control agency has certi- 
fied that the use of any available al- 
ternate fuel as a primary energy 
source will cause or contribute to a 
concentration, in an air quality control 
region or any area within such region, 
of a pollutant for which any national 
ambient air quality standard is or 
would be exceeded as described in (c) 
below; 

(2) The powerplant to be construct- 
ed and operated will replace no more 
than the equivalent generating capac- 
ity of existing units which: 

(i) Permanently cease operation 
within one month of commencement 
of operation of the new powerplant; 

ii) Use natural gas or petroleum as a 
primary energy source; 

Gi) Are owned by the same person 
who is to operate the new powerplant; 

(iv) Are capable of using coal as a 
primary energy source; and 

(v) Would cause or contribute to a 


pollutant concentration in a manner - 


described in subsection (a)(1), above; 

(3) The powerplant is to be operated 
only as an intermediate load power- 
plant in which the electrical genera- 
tion, in kilowatt hours, for any 12-cal- 
endar-month period, shall not exceed 
the powerplant’s design capacity mul- 
tiplied by 3,500 hours; 

(4) The net heat input rate for the 
powerplant will be maintained at. or 
less than 9,500 Btu’s per kilowatt hour 
throughout the useful life of the 
powerplant; 

(5) There is no reasonable alterna- 
tive site for the powerplant, as defined 
in § 503.11 of these regulations; and 

(6) The powerplant is to be con- 
structed with the capability to use a 
synthetic fuel derived from an alter- 
nate fuel as a primary energy source. 
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(b) Evidence supporting the petition. 
To submit an adequate petition for 
review by ERA you must include in 
your Fuels Decision Report the follow- 
ing substantial evidence to corroborate 
the above requirements; 

(1) A copy of your application for air 
quality certification for this unit filed 
with the EPA or State air pollution 
control agency, and all supporting doc- 
umentation filed with or subsequent 
to the application; 

(2). A description of the existing 
powerplants to be replaced by the new 
intermediate load powerplant which 
shall include: 

(i) The name and location of each of 
the existing powerplants; 

(ii) The volume of fuel consumed by 
type for the previous 2 years by the 
existing powerplants; 

(iii) The corporate ownership of the 
existing powerplants; 

(iv) Evidence that the _ existing 
powerplants are capable of using coal; 
and ‘3 

(v) The reasons for claiming that the 
existing powerplants would cause or 
contribute to a pollutant concentra- 
tion if they used coal as a primary 
energy source; 

(3) An affidavit executed by the 
Chief Executive Officer of the electric 
utility which will operate the proposed 
powerplant certifying that the power- 
plant shall be operated at all times in 
the future only as an intermediate 
load powerplant. The certification 
shall set forth the design capacity of 
the proposed powerplant and the 
maximum allowable generation of the 
proposed powerplant in kilowatt hours 
for its first 12 months of operation as 
an intermediate load powerplant; 

(4) An affidavit executed by the 
Chief Executive Officer and a quali- 
fied engineer of the operating utility 
of the powerplant which certifies that 
the powerplant can operate at a heat 
rate of 9,500 Btu’s per kilowatt hour 
or less throughout the useful life of 
the powerplant; 

(5) An affidavit executed by the 
Chief Executive Officer and a quali- 
fied: engineer of the operating utility 
certifying that the powerplant will 
meet the synthetic fuels capability re- 
quirement described in paragraph 
(aX(7) above. The affidavit must in- 
clude a description of the specific 
characteristics that make the interme- 
diate load powerplant. capable of using 
the synthetic fuels which the power- 
plant is being designed to use; and 

(6) A demonstration that there are 
no alternative sites where you could 
comply with the prohibitions; and | 

(7) Identification and description 
with appropriate documentation of 
the synthetic fuels you have selected 
and a description of the basis for your 
decision to select that particular fuel, 
including any marketing studies, con- 
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tracts or other documents relating to 
that selection. 

(c) Air quality certification to the 
Secretary—(1) Your petition is not 
complete unless the Administrator of 
the Environmental Protéction Agency 
or the Director of the appropriate 
State air pollution control agency has 
certified to the Secretary that the use 
by the powerplant of an alternate fuel 
as a primary energy source will cause 
or contribute to a concentration in an 
air quality control region or any area 
within the region of a pollutant for 
which any national ambient air qual- 
ity standard is or would be exceeded. 

(2) The air qualify certification shall 
be an essential part of the ERA ad- 
ministrative record on the petition and 
the record shall not be completed 
without it. The certificate shall in- 
clude at least a specification of each 
alternate fuel considered by EPA or 
the appropriate State air pollution 
control agency in reaching its decision 
regarding certification. 

(d) Reporting requirement. If the pe- 
tition is granted, you must report to 
ERA, at the end of each 12-month 
period from the first day of the month 
following the effective date of the ex- 
emption and, if applicable, upon 


reaching the maximum number of 


hours of permitted operation within 
each 12 month period, the name, loca- 
tion, and design capacity of the 
exempt unit, the number of hours of 
operation permitted by the exemption, 
the number of hours of actual oper- 
ation, and efforts taken to seek and 
obtain a synthetic fuel for use in the 
powerplants. 

(e) Periodic review. ERA shall, from 
time to time, review this exemption 
and shall terminate it when he finds 
that there is available a supply of syn- 
thetic fuel suitable for use by the 
exempt powerplant. 

(f) Enforcement. Violations of the 
provisions of this exemption shall sub- 
ject you to the maximum penalties 
provided for by Part 501, Subpart O of 
these regulations. 


* PART 505—NEW MAJOR FUEL BURNING 
INSTALLATIONS 


Subpart A—Prohibitions 


§ 505.1 Purpose and scope. 


(a) Purpose. This subpart sets forth 
the statutory prohibitions imposed on 
boilers by the Act and establishes the 
procedures ERA intends to employ in 
administering and implementing its 
authority to prohibit nonboilers from 
using petroleum or natural gas. 

(b) Scope. This subpart applies to all 
new major fuel burning installations 
for which construction or acquisition 
was initiated on or after April 20, 1977, 
except those desi ed as existing in- 
stallations under part 515 of this chap- 
ter, or those granted an exemption 
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under Subparts C and D of this Part. 
Any person who has any ownership or 
interest in, or who operates, rents or 
leases an installation is subject to the 
prohibitions of the Act and the penali- 
ties as specified by the Act. 


§ 505.2 Prohibitions. 


(a) Prohibition of the use of natural 
gas or petroleum as a primary energy 
source in boilers. Section 202(a) of the 
Act prohibits, except where an exemp- 
tion has been granted under Subpart 
C or D of these regulations, the use of 
petroleum or natural gas as a primary 
energy source in any new installation 
consisting of one or more boilers. 

(b) Prohibition of the use of natural 
gas or petroleum as a primary energy 
source in nonboilers. (1) Prohibition 
by Rule: (i) ERA may prohibit, by is- 
suance of a rule, certain categories of 
nonboilers from the use of petroleum 
or natural gas as a primary energy 
source. 

(ii) In a rulemaking proceeding ERA 
will consider any special circumstances 
or characteristics of the category of 
nonboilers that would be prohibited 
from using natural gas or petroleum as 
a primary energy source. Factors to be 
considered include the overall techni- 
cal feasibility of members of the cate- 
gory to burn an alternate fuel, as well 
as their size and their appropriate lo- 
cation. ERA will consider all other cir- 
cumstances, characteristics, and fac- 
tors it deems relevant and appropriate 
which are brought to its attention. 

(iii) ERA will not apply a final rule 
to your installation covered by this 
subsection while it is considering any 
petition you have filed for an exemp- 
tion for that installation. Your peti- 
tion must be filed, under the proce- 
dures outlined in Part 501, within 60 
days after publication of the final rule 
in the FEDERAL REGISTER for ERA to 
stay the rule as it pertains to your in- 
stallation. The stay will also be in 
effect during any period required for 
judicial review of ERA’s action on 


- your exemption petition. 


(iv) No final rule will apply to an in- 
stallation that— 

(A) has received an order containing 
a comparable prohibition; or 

(b) was proposed to receive an order 
but did not because of a demonstra- 
tion that the installation qualified or 
would qualify for an exemption under 
the Act. 

(2) Prohibition by Order: (i) ERA 
may prohibit, by order, the use of nat- 
ural gas or petroleum as a primary 
energy source in a new major fuel 
burning installation consisting of a 
nonboiler, if that installation has not 
been identified as a member of a cate- 
gory subject to a final rule at the time 
of the issuance of the proposed order. 

(ii) ERA may not issue a final order 
to your installation covered by this 


subsection if you can demonstrate 
that your installation is eligible for an 
exemption. However, if your installa- 
tion is eligible for a temporary exemp- 
tion only, ERA can issue you a final 
order that will take effect at the expi- 
ration of the temporary exemption. 

(iii) If ERA cannot issue you a final 
order because your facility is eligible 
for a permanent exemption, or if the 
effective date of the order is delayed 
during the period that a temporary ex- 
emption is in effect, ERA will take the 
necessary action to assure that you 
comply with the terms and conditions 
of the order granting the exemption. 

(3)4i) ERA may not prohibit the use 
of petroleum or natural gas in your in- 
stallation covered by this subsection if 
you began the acquisition or construc- 
tion of the nonboiler installation 
before the date the proposed rule or 
proposed order containing the prohibi- 
tion was published. 

(ii) If you began acquisition or con- 
struction of the installation prior_to 
the date of publication of the pro- 
posed rule or proposed order, ERA will 
consider your installation to be an ‘‘ex- 
isting’ installation for purposes of 
treatment under the Existing Major 
Fuel Burning Installations section 


(Title III, Subtitle A) of the Act. 


Subpart B—General Requirements for 
Exemptions 


§ 505.3 Purpose and scope. 


This subpart establishes the general 
requirements necessary to qualify for 
either a temporary or permanent ex- 
emption under this Part and sets out 
the methodology for calculating the 
cost of using an alternate fuel and the 
cost of using imported petroleum. 


§ 505.4 Fuels decision report. 


(a) Before ERA will accept a petition 
for either a temporary or permanent 
exemption under this Part, you must 
include as part of your petition a Fuels 
Decision Report, as described in Part 
502. The Fuels Decision Report shall 
contain the analysis and documenta- 
tion of the evidence required in sup- 
port of your exemption request. 

(b) Your petition may contain more 
than one- exemption request. In this 
case, your petition would include one 
Fuel Decision Report which addresses 
your considerations and the appropri- 
ate forms for the exemptions you are 
requesting. 


§ 505.5 Cost calculation for new installa- 
tions. 


(a) General. If you are requesting an 
exemption for a new installation on 
the basis that the cost of using an al- 
ternate fuel as a primary energy 
source substantially exceeds the cost 
of using imported petroleum, you 
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must use the comparative cost test 
provided in this section. 

The cost of using an alternate fuel 
in lieu of imported oil or gas as a pri- 
mary energy source will be deemed to 
be substantially in excess of the cost 
of using imported oil or gas where the 
ratio of the former to’ the latter is 
equal to or greater than the index set 
periodically by ERA. 

Initially, ERA sets the index at (1.5). 
ERA will revise the index from time to 
time after public notice and time to 
comment. Revisions shall become ef- 
fective for all ERA decisions after 
final publication. 

The cost test takes into considera- 
tion capital outlays, operation, and 
maintenance expenses, delivered fuel 
expenditures, and the effect of depre- 
ciation and taxes on cash flow. There 
are two comparative cost tests—A 
General Cost Test and a Special Cost 
Test. If you are eligible for a perma- 
nent exemption you must demonstrate 
that eligibility using the procedures 
specified in the General Cost Test 
(section b). If you are eligible for a 
temporary exemption, you must dem- 
onstrate that eligibility using the pro- 
cedures specified in the General Cost 
Test (section b) or the Special Cost 
Test (section c). 

The General Cost Test differs from 
the Special Cost Test with respect to 
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the time period over which costs are 
calculated and the types of fuel con- 
suming equipment being compared. 
When using the General Cost Test, 
the cost is computed for the useful life 
of the installation. When using the 
Special Cost Test the cost is computed 
only for the term of the exemption. In 
the General Cost Test, the proposed 
oil or natural gas installation is com- 
pared with an equivalent alternate 
fuel capable installation. In the Spe- 
cial Cost Test, an alternate fuel capa- 
ble installation burning oil or natural 
gas is compared with an alternate fuel 
capable installation consuming that al- 
ternate fuel. 

(b) Cost calculation—General cost 
test. You may be eligible for a perma- 
nent exemption if you demonstrate 
that the cost of using an alternate fuel 
starting any time within the first 10 
years of operations will always sub- 
stantially exceed the cost of using im- 
ported petroleum over the useful life 
of the unit. You will have to show that 
the cost of using an alternate fuel 
starting in each of the first 10 years of 
operation and using oil or natural gas 
until the start of using alternate fuel, 
substantially exceeds the cost of using 
only imported petroleum. 

ERA will not grant a permanent ex- 
emption if a temporary exemption 
solves the cost problem within ERA’s 
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definition. Therefore, if the cost com- 
puted with successive starting dates 
for alternate fuel use (for the first 10 
years of operation) does not always 
substantially exceed the cost of using 
imported petroleum, you would only 
be eligible for a temporary exemption. 
The length of the temporary exemp- 
tion would be the minimum period 
within which the cost of starting to 
use alternate fuel always substantially 
exceeds the cost of using imported pe- 
troleum. For example, if you plan to 
burn a coal derived fuel such as Low- 
BTU gas, which is not scheduled to be 
available from a bona fide supplier for 
2 years after the installation of the 
boiler designed to burn the coal de- 


_rived fuel, ERA may grant a tempo- 


rary exemption and allow the burning 
of natural gas based on an acceptable 
certification of the schedule of deliv- 
ery of the coal derived fuel. 

In the General Cost Test, ERA de- 
fines cost as the sum of the annual 
after tax cash outlays for capital, op- 
erations and maintenance, and deliv- 
ered fuel, and the effect of depreci- 
ation and taxes on cash flow discount- 
ed to the present. 

To conduct the test, you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa- 
tion 1. 
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COs 


ST (ALTERNATE) 
COST 


Calculate the cost of using an alternate fuel and imported 


petroleum with equation 2. 


EQ 2 COST = “(1=-t)(OM + FL ) - t . DPR 
; 1 1 1 


em er ee ree ee eee ae eam ee me ee ee ree ee 


(1+K) 


(1-t)(OM +FL)-t. 
RES SOR Peres | 


2 
(1+K) 


(4-t) (ON +7) - t-.-BRR 
Sey eee Npewlcemer eats. 


n 
(1+K) 


SP_ 
D 
(1+K) 


Calculate investment (I), for equation 2 using equation 3. 


1/ This definition of cost follows accepted industry practice 
of basing investment decisions on the after tax cash flow 


associated with investment, depreciation and operating 
expenses. 
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The terms in equations 1 through 3 are defined as follows: 
R - The ratio of the cost of using an alternate fuel 


to the cost of using imported oil or gas. 


The total discounted after tax cost in dollars 
for the period of the exemption (life of the 
installation) of constructing and operating the 


installation. 


Discounted total net capital outlay in dollars 


excluding investment tax credits. 


Net capital outlay in dollars up to the time the 
z: 


installation goes into operation. 


Yearly net capital outlays from first year of 


operation through the life of the installation. 


Annual cost in dollars of operating and maintaining 


the installation. 

Federal income tax rate (see Section d). 

Annual delivered fuel cost in dollars (see Section d). 
Year fuel is changed from oil to alternate fuel. 


The real cost of capital expressed as a fraction 


(see Section d). 
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The useful life of the installation (see Section d). 
Annual depreciation using the method which depreciates 
the asset as guickly as allowed by law. You cannot 
use accelerated depreciation for oil and gas fired 
boilers. 
Salvage value of equipment rendered useless by 


changing the fuel from oil or natural gas to 


alternate fuel in year P, if the fuel is changed. 
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The step by step procedure that fol- 
lows shows the comparisons that you 
must make. It outlines the equipment 
and fuel comparisons as well as the 
time comparisons. 

(A) Compute the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired installation from the start of 
operation with equation (2). 

(B) Compute the cost (COST) of 
using an alternate fuel in dual fired in- 
stallation with equation (2) assuming 
an alternate fuel is not used as the pri- 
mary energy source until the end of 
the first year of operation and that oil 
or natural gas is used for the first year 
of operation. Capital investment, oper- 
ating and maintenance and fuel ex- 
penditures should reflect postponed 
use of alternate fuel (e.g., installation 
of scrubber when used). 

(C) Successively compute the cost 
(COST) of using an alternate fuel in a 
dual fired installation with equation 
(2) assuming alternate fuel is post- 
poned until the end of the second 
through tenth year of operation (and 
oil or natural gas is used in the years 
preceding alternate fuel use). 

(D) Compute the cost (COST) of 
using oil or natural gas in an oil or 
natural gas fired installation as the 
primary energy source with equation 
(2) throughout the useful life of the 
unit. 

(E) Compute the ratios (R) of the 
cost of using an alternate fuel at the 
beginning of operation, and successive- 
ly at the end of the first through 
tenth year to the cost of using oil or 
natural gas throughout the life of the 
installation with equation (1). 
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(F) If all the ratios (R) are greater 
than, for illustrative purposes, 1.5 (an 
index to be set periodically by ERA), 
your proposed installation would meet 
the cost criteria for a permanent ex- 
emption. If one or more of the ratios 
(R) is equal to or less than 1.5 and a 
series of ratios (R), starting with the 
case where alternate fuel is used from 
the start of operation, are all greater 
than 1.5, a temporary exemption 
would be granted for the minimum 
period in which the cost of starting to 
use alternate fuel, deferred year by 
year, always exceeds 1.5. 

The following table shows the hypo- 
thetical results of four sets of calcula- 
tions. 


HYPOTHETICAL RESULTS OF Four SETS OF 
CALCULATIONS 





Year in which alternate Case Case Case Case 
fuel use is commenced I I Ill IV 





At start of operation 
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NVHOKSNH Sw AANA 
aa mal se 0 sl dd we 
SoOSeSeCoOwWwwwow 








The results of the above table shows 
that: a 2-year temporary exemption 
would be granted in Cast I, a perma- 
nent exemption would be granted in 
Case II, a 3-year temporary exemption 
would be granted in Case III, and no 
exemption would be granted in Case 
IV. 
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' (ce) Cost Calculation—Special Cost 
Test. 

You may be eligible for a temporary 
exemption if you demonstrate that 
the cost of using an alternate fuel in 
an alternate fuel fired installation will 
substantially exceed the cost of using 
oil or natural gas in a dual fired instal- 
lation (alternate fuel and oil or natu- 
ral gas) over the period of the pro- 
posed exemption. The period of the 
exemption cannot exceed 10 years. 
You will have to show that the cost of 
using alternate fuel substantially ex- 
ceeds the cost of using imported petro- 
leum for the first year of operation, 
the first 2 years of operation, and 
successive first years of operation, up 
to the period of the proposed exemp- 
tion. To do so, you must perform the 
calculations with successive ending 
dates to determine the maximum 
lenght of the exemption. ERA will 
limit the duration of a temporary ex- 
emption to the shortest time possible. 

The calculation takes into considera- 
tion the operations and maintenance 
and delivered fuel expenditures in- 
curred and the effect of depreciation 
and taxes on cash flow during the 
period of the proposed exemption and 
marginal capital outlays required for 
your installation to use gas or oil as a 
primary energy source during the 
period of the temporary exemption. 

To conduct the test you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa- 
tion (6). 
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= COST (ALTERNATB) 
Cost (OIL) 





Calculate the cost using equation (7).~ 


EQ 7 Cost = + (l-t)(OH + FL ) = 
1 1 
1 
(1+) 





+ (1-t)(9M + FG] ) 





+ e o 


+ (Ll-t)(0% 
D 


ee ee ee ee ee ee ee oe 





The terms in equations 6 through 38 are defined 3s Follows. 


The ratio of the cost of using an alternate fuel to 


the cost of using imvoorted vdetroleun. 


The total discounted cost in dollars of constructing 


and operating the installation for the voeriod of the 


exemotion. 
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Discounted total net capital outlay in dollars 
excluding investment tax credit to use oil or naturai 
gas as a primary energy source during the period of 


the proposed exemption, in a dual fired installation. 


The investment in the basic installation (that which 


would be required if oil or natural gas was not used) 
itself is not included in this comparison as it is 
irrelevant. (ERA will not consider investment tax 
credits for oil and gas fixed installations.) 

Net capital outlay in dollars up to the time the 
installation goes into operation to use oil or natural 
gas aS a primary energy source during the period of the 
proposed exemption, in a dual fired installation. 
Yearly net capital outlay from first year of 

operation up to the change to alternate fuel to use 


2 age : z re BN Hag ae iene Sreetann ae raat ch eas 
Gi Miaws ab sao 2S Se eae SOO CE USSU Sy ein tee 


the period of the provosed exemption, in a dual fired 
installation. 

Annual cost in dollars in operating and maintaining 
the installation. 

Salvage value of equipment rendered useless by 
changing from oil or natural gas to alternate fuel. 
Federal income tax rate (see Section d). 


Annual delivered fuel cost in dollars (see Section d). 
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The real cost of capital expressed as a fraction 


(see Section d). 


The period of the proposed exemption. 


Annual depreciation using the method which depreciates 


the asset as quickly as allowed by law. 


You cannot 


use accelerated depreciation for oil and gas 


fired boilers. 


The step by step procedure that fol- 
lows shows the comparison you must 
make. 

(A) Compute the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired new installation assuming 
the length of the proposed exemption 
is 1 year with equation 7. 

(B) Compute the cost (COST) of 
using oii or natural gas valued at im- 
ported petroleum prices in a dual fired 
installation assuming the length of 
the proposed exemption is 1 year with 
equation 7. 


(C) Compute the ratio (R) of the 
cost of using an alternate fuel for the 
first year to the cost of using imported 
petroleum for the first year with equa- 
tion 6. 

(D) Repeat the calculations made in 
(A), (B), and (C) above assuming the 
length of the proposed exemption is 2 
years, 3 years, 4 years, and so on, up to 
the period of the proposed exemption. 

(E) A temporary exemption would 
be granted, where the ratios (R) are 
greater than, for illustrative purposes, 
1.5 (the index established by ERA). 


(da) Information on parameters used 
in the calculation. (1) All estimated 
expenditures, except natural gas and 
petroleum products shall be expressed 
in real (uninflated) terms using the 
prices in effect at the time the petition 
is submitted. 

(2) The delivered price of oil or natu- 
ral gas to be used in the cost calcula- 
tion must reflect the price of imported 
oil. 

The imported petroleum price is re- 
flected in the cost calculation in the 
following way: 
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PICO X PF 
PCCO 


Price of imported crude oil. The most recent 
refiner acquisition cost of imported crude oil 
as reported in the Federal Register monthly 
notice for the DOE Domestic Crude Oil Allocation 


(Entitlements) Program. 


PCCO = Price of composite crude oil. The most recent weighted 


average cost of total reported crude oil receipts 
as reported in the Federal Register notice for the 


DOE Entitlements Program. 


PF = Price of your fuel. The most recent actual 
weighted average cost of your fuel oil (other 
than natural gas). Alternatively, if no 
purchases of fuel oil occurred, or you used 
natural gas during that month, you should use 
a simple average of the industrial price of fuel 
oil (capable of being burned in your facility) 


sold in your area by at least three suppliers. 


For proposed natural gas users, you shall use the 
price of No. 2 distillate fuel oil in this 
calculation. 

Price of fuel for equation. The cost of oil 


for use in Equation l. 
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(3) For new installations, the annual 
capacity factor shall be assumed to be 
60 percent of the design capacity. You 
may rebut this presumption with suit- 
able engineering evidence. 

(4) The useful life of major fuel 
burning installations shall be 40 years. 
You may rebut this presumption with 
suitable engineering evidence. 

(5) The cost of capital for major fuel 
burning installations is 7.0 percent per 
year in real terms. 

(6) The Federal income tax rate is 46 
percent. 

(7) All estimated expenditures will 
be computed in accordance with gener- 
ally accepted accounting principles. 

(e) Evidence supporting the com- 
parative cost test. All petitions for ex- 
emption requiring the use of the com- 
parative cost test shall include, but 
not be limited to the following infor- 
mation: 

(1) A detailed accounting of all capi- 
tal outlays including a description of 
all major construction and equipment. 
All critical assumptions should be 
stated and sufficient data should be 
included to support your estimates. 

(2) A detailed accounting of all oper- 
ations and maintenance expenditures 
including a description of all major 
elements. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 

(3) A detailed accounting of all deliv- 
ered fuel expenditures including trans- 
portation. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 
The fuel characteristics for each alter- 
nate fuel should be included. 


(4) If the useful life of the installa- 
tion is judged to be less than 40 years, 
all critical assumptions and sufficient 
data to support that-position. 

(5) A detailed accounting of the de- 
preciation which should include the 
depreciable base and its tax life. All 
critical assumptions should be stated 
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and sufficient data included to support 
your estimates. 


(f) Example of calculations. You are 
planning to build a new major fuel 
burning installation and the fuels you 
are considering are coal and oil. In this 
particular situation, the delivery cost 
of coal is much greater for the first 
three years than it will be in the later 
yéars because of a _ transportation 
problem. requiring three years to re- 
solve. Do you qualify for an exemp- 
tion? If so, is it permanent or tempo- 
rary? 


To determine if you qualify for a 
permanent exemption, you would have 
to use the General Cost Test and com- 
pute the ratios of the cost to use (1) 
coal for the useful life of a coal fired 
installation, (2) oil for the first year 
and coal for the remainder of the 
useful life of a dual fired installation, 
(3) oil for the first two years and coal 
for the remainder of the useful life of 
a dual fired installation, * * *, and 11) 
oil for the first 10 years and coal for 
the remainder of the useful life of a 
dual fired installation to the cost of 
using oil for the entire life of an oil 
fired installation. 


All eleven ratios would have to be 
higher than 1.5 in order to qualify for 
a permanent exemption. However, if a 
series of successive ratios, starting 
with the case where alternate fuel is 
used from the start of operation, are 
all greater than 1.5, you would be eligi- 
ble for a temporary exemption up to 
the last year the ratio greater than 
a5: 


In this example, we will only com- 
pute the ratios of (1) the cost to use 
coal for the useful life of a coal fired 
installation and (2) the cost to use oil 
for the first 3 years and coal for the 
remainder of the useful life of a dual 
fired installation to the cost of using 
oil for the entire useful life of an oil 
fired installation. 


To determine if you qualify for a 
temporary exemption, if you have not 
already done so with the General Cost 
Test, of 3 years, you would have to use 
the Special Cost Test and compute the 
ratios of the cost to use coal in a coal 
fired installation to the cost to use oil 
in a dual fired installation for 1, 2, and 
3 years. All three ratios would have to 
be higher than 1.5 in order to qualify 
for a three year temporary exemption. 
In this example, we will only compute 
the ratio of the cost to use coal in a 
coal fired installation to the cost to 
use oil in a dual fired installation for 3 
years. 

(1) Parameters—a set of hypotheti- 
cal parameters are given below. 

(A) Coal and Dual fired installation: 


Net capital outlay for coal fired installa- 
tion (without scrubber) before the installa- 
tion becomes operational, $5,545,000. 

Net capital outlay for dual fired installa- 
tion (without scrubber) before unit becomes 
operational, $6,435,000. 

Net marginal outlay for dual fired instal- 
lation (without scrubber) before the unit be- 
comes.operational, $890,000. 

Salvage value of equipment rendered use- 
less by shifting from oil to coal, $223,000. 

Net capital outlay for scrubber, $2,575,000. 

Operations and maintenance costs per 
year: 

Dual 
$343,000. 

Coal 
$858,000. 

(B) Oil fired installation: 

Net capital outlay for installation before 
it becomes operational, $2,668,000. 

Operations and maintenance costs per 
year, $258,000. 

(C) Fuel: 
Annual 
$2,163,000. 

Annual cost to burn coal for the first 
three years of operation, $3,447,000. 

Annual cost to burn coal for the fourth 
through fortieth year of operation, 
$1,159,000. 

(2) Analysis. 

(A) General Cost Test. The relevant cash 
flows are shown in the following table for 
the three cases in which computations are 
being made. 


fired installation burning oil, 


fired installation burning. coal, 


cost to burn imported oil, 
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The following computation are in thousands of dollars. 
- Cost of using coal from the start of operation. 


I I 
ee + 2 + eee 


4 2 
(1+K) (1+K) 


(5,545 + 2,575) 


+ 


(1.07) 
$8,120 


(1-t)(OM + FL) - t. 
Se Kae t TR Ra eM 


(1+K) 


(i=t) (08 + £L:) - £ . DPR 
EECA RLSY Reka ate. SRR Reo paper. We 


n 
(1+K) 


COST = 8,120 (1-0.46)(858 + 3477) - 0.46 x DPR 
1 


a ee eee ee ee ne ee ee ee ee ee eee ee ee ee ee 


(1.07) 


(1-0.46)(858 + 3477) - 0.46 x DPR 
2 


2 
(1.07) 


(1-0.46)(858 + 3477) - 0.46 x DPR 
3 


3 
(1.07) 


@ 
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(1-0.46)(858 + 1159) - 0.46 x DPR 
+ 


ee ee ee ae eae ee ee ee nt ene a ee ee a a ar ee ee a ee ee ee ee nee me ee 


4 
(1.07) 


~ . « + (1-0.46)(858 + 1159) - 0.46 x DPR 
hae el ES SEE RR 


49 
(1.07) 


Cost of using imported petroleum for the first three years 


and coal thereafter. 


$8,537 


= I + (1-t)(OM + FL) - t . DPR 
lak Oeil Pe hada alanis conte secant 


1 
(1+K) 


>» (14-&) (0M + FL.) 
2 2 





+ (1-t)(OM + FL ) - t . DPR 
ih ces eli acl av Sting sistas acon 


n 
(1+K) 
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(1-0.46) (343 + 2,163) - 0.46 x DPR 
1 


a a a ee ne me ee ne ee es ee ee ee ee ee es et re te ee 


(1.07) 


(1-0.46)(343 + 2,163) - 0.46 x DPR 
2 


me ee ee ne me re ern ee ee wre ee ee ee ee ee ee ee eee oe 


2 
(1.07) 


- 


(1-0.46)(343 + 2,163) - 0.46 x DPR 


Oi lee i hea ets ia ee Se 


3 
(1.07) 


(1-0.46)(858 + 1,159) - 0.46 x DPR 


(1-0.46)(858 + 1,159) - 0.46 x DPR 
Ps eee ee 
ig is 
(1.07) 


223 _ 
3 
(1.07) 


$21,762 
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Cost of using imported petroleum over the life 


of the installation 


i 
n 


ne ee et eee 


n 
(1+K) 


(1+K) 


(l-t)(OM + PL) - t . DPR 
2 2 2 


2 
(1+K) 


. 


Te cig eek 
D 


(1+K) 


2,668 (1-0.46)(258 + 2,163) - 0.46 x DPR 


re mn ce ss re a ae ee ee ee 


(1.07) 


(1-0.46)(258 + 2,163) - 0.46 x DPR 


A em re es re ae ms ee we es mee ere ee ee ee ee ee ee ee ee a ee ee ee 


(1.07) 
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+ (1-0.46)(258 + 2,163) - 0.46 x DPR 
40 - 


40 
(1.07) 
= 19,573 


Computation of ratios 
R = COST (COAL THROUGHOUT LIFE) 
COST (OIL) 


330 = 1.24 


573 


24 
19 


~ 


COST (OIL FIRST THREE YEARS, COAL THEREAFTER) 
COST (OIL) 


Since the index is 1.5, you would not qualify for a 
permanent exemption, or a temporary exemption, 


using the General Cost Test. 


(C) Special Cost Test. The relevant cash flow are shown in 


the following tables for the two cases in which computations 


are being made. 
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The following computations are in thousands of dollars. 


- Cost of using coal from the start of operation. 


(l-t)(OM + FL) -+t. 
Me See Sas SOOT ARI, | 


2 
(1+K) 


(i-t) (OM + FL ) = t.. DER 
~——----B_--__B___ -_--- __-P___ 


- 


(1+) 


COST = 1,685 + (1-0.46)(858 + 3,477) - 0.46 x DPR 


He LSE ODER 2 OTE 2 FS 


1 
(1.07) 


(1-0.46)(858 + 3,477) - 0.46 x DPR 
2 


ce ee i ee ae ee a 


2 
(1.07) 


(1-0.46)(858 + 3,477) - 0.46 x DPR 


me ee ae ee ee ee ae 





eden came te 
k 


(1.07) 
- 0 


$7,361 
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- Cost of using imported petroleum for the first 


three years (and coal thereafter) 


= I 
2 
2 


$2,102 


(1-t)(OM + FL) -t 
1 1 


ee ee een ee ee me ee ce ee ee ee 


(1+K.) 


(l-t)(OM + FL 


(i>ey (ON + fh). =. t". ee S 
Ae Leet Ey REO 2 USS eee 
P 


(1+%) (14%) 


Pp 


= 2,102 + (1-0.46)(343 + 2,163) - 0.46 x DPR 
1 


Sm ee mn me ne ee ee ce ee ee ee ee ee ee ee ne ee ee 


(1.07) 


+ (1-0.46)(343 + 2,163) - 0.46 x DPR 


A nn ne ee ce ee ee ne ee ee ee ee ee 


2 
(1.07) 


+ (1-0.46)(343 + 2,163) - 0.46 x DPR 
a 


~_--— -- 





(1.07) 


3 


223 


3 
(1.07) 
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Computation of ratio 


R = COST (COAL FOR PERIOD OF EXEMPTION) © 


COST (OIL FOR PERIOD OF EXEMPTION) 


= 1.51 


If ERA had set the index at 1.5, you would be 


granted a temporary exemption. 


FEDERAL REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 








§ 505.6 Use of mixtures—General require- 
ment for temporary exemptions. 


(a) ERA will not consider a petition 
for a temporary exemption under sec- 
tion 211 of the Act to be complete, 
adequate or acceptable for filing 
unless you demonstrate, to the satis- 
faction of the ERA in your Fuels Deci- 
sion Report, whether or not the use of 
a mixture of natural gas or petroleum 
and an alternate fuel is economically 
and technically feasible during the 
period of the proposed exemption. 

(b) If ERA determines that the use 
of a particular fuel mixture is techni- 
cally and economically feasible during 
the period of the proposed exemption, 
ERA will condition the granting of 
any temporary exemption under this 
part upon the use of that mixture 
during the period of the temporary ex- 
emption. 


§ 505.7 Use of mixtures—General require- 
ment for permanent exemptions. 


(a) Application. ERA will not consid- 
er a petition for any of the following 
exemptions provided for in section 212 
of the Act (lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade- 


quate capital, State or local require-. 


ments, cogeneration, emergency pur- 
poses, product/process, or equipment 
outages) to be complete, adequate, or 
acceptable for filing unless you dem- 
onstrate to the satisfaction of ERA in 
your Fuels Decision Report that you 
have considered the use of a 
mixture(s) for which an exemption 
under §503.28 (Fuel Mixtures) of 
these regulations would be available. 

(b) Demonstration. ERA will not 
grant any of the exemptions listed 
above unless you demonstrate that use 
of such a mixture(s) is not economical- 
ly or technically feasible in the unit 
for which you are requesting an ex- 
emption. To make such a demonstra- 
tion, you must show in your Fuels De- 
cision Report to the satisfaction of 
ERA that: 

(1) If use of a mixture(s) were re- 
quired, you would be eligible for one 
of the following permanent exemp- 
tions provided for in the Act: lack of 
alternate fuel supply, site limitations, 
environmental requirements, inability 
to obtain adequate capital, or State or 
local requirements; or 

(2) The use of a mixture(s) is not 
technically or economically feasible in 
your specific unit due to design or spe- 
cial circumstances as determined by 
ERA on a case-by-case basis. 


§ 505.8 Use of fluidized bed combustion 
not feasible—General requirement for 
permanent exemptions. 


(a) Application. ERA will not consid- 
er a petition for one of the following 
permanent exemptions provided for in 
section 212 of the Act (lack of alter- 
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nate fuel supply, site limitations, envi- 
ronmental requirements, inability to 
obtain adequate capital, State or local 
requirements, cogeneration, emergen- 
cy, product/process, or equipment ou- 
tages), to be complete, adequate or ac- 
ceptable for filing unless you demon- 
strate in your Fuels Decision Report 
to the satisfaction of ERA that: 

(1) You have considered the use of a 
method of fluidized bed combustion of 
an alternate fuel; and 

(2) Use of a method of fluidized bed 
combustion of an alternate fuel is not 
economically or technically feasible. 

(b) Finding. If ERA determines, on a 
generic basis, that use of a method of 
fluidized bed combustion is economi- 
cally and technically feasible, ERA 
will deny your request for exemption 
unless you demonstrate to the satis- 
faction of ERA that: 

_(1) If use of a method of. fluidized 
bed combustion were required, you 
would be eligible for one of the follow- 
ing permanent exemptions provided 
for in section 212 of the Act: lack of al- 
ternate fuel supply, site limitations, 
environmental requirements, inability 
to raise adequate capital, or State and 
local requirements; or 

(2) The use of a method of fluidized 
bed combustion is not technically or 
economically feasible in your specific 
unit due to design or special circum- 
stances as determined by ERA on a 
case-by-case basis. 


§ 505.9 Terms and conditions; compliance 
plans. 


(a) Terms and conditions generally. 
You must comply with the terms and 
conditions of an exemption granted 
under the Act by the ERA, including 
terms and conditions requiring the use 
of (1) effective fuel conservation meas- 
ures and (2) fuel mixtures. 

(b) Compliance plans for temporary 
exemptions. (1) A compliance plan cer- 
tified by your Chief Executive Officer 
must accompany a petition for a tem- 
porary exemption. The compliance 
plan shall include at least the follow- 
ing: 
(i) a detailed schedule of progressive 
events and the dates upon which the 
events are to take place indicating how 
you will comply with the applicable 
prohibitions of the Act; 

(ii) documentary evidence of binding 
contracts for fuel or facilities for the 
production of fuel which you require 
to comply with the applicable prohibi- 
tions of the Act; 

(iii) any other documentary evidence 
which indicates your intention to 
comply with the applicable prohibi- 
tions of the Act, and 

(iv) a detailed statement of the 
manner in which you intend to comply 
with §505.6 of these regulations re- 
quiring the use of fuel mixtures as a 
condition to the granting of a tempo- 
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rary exemption where the use of fuel 
mixtures is technically and economi- 
cally feasible. 

(2) The exemption shall not be effec- 
tive until the compliance plan is ap- 
proved by ERA. 

(3) Revisions of Compliance Plans. If 
the petition is granted; you must 
submit the ERA an updated compli- 
ance plan certified by your Chief Ex- 
ecutive Officer: 

(i) at the end of each 12 month 
period from the effective date of the 
exemption; 

(ii) within 1 month of an alteration 
of any milestone in the compliance 
plan, together with the reasons for the 
alteration and its impact upon the 
scheduling of all other milestones in 
the plan, and : 

(iii) at any time the ERA, in its dis- 
cretion, determines that a revised com- 
pliance plan is necessary to reflect 
changes in circumstances. 

(c) Enforcement. Any exemption is 
subject to termination upon the viola- 
tion of any provision of the exemption 
or any provision of the pertinent com- 
pliance plan. 


Subpart C—Temporary Exemptions for New 
Major Fuel Burning Installations 


§ 505.10 Purpose and scope. 


(a) This subpart implements the pro- 
visions contained in Section 211 of the 
Act with regard to temporary exemp- 
tions for new installations. 

(b) This subpart establishes the cri- 
teria and standards which owners or 
operators of new installations who pe- 
tition for a temporary exemption must 
meet to sustain their burden of proof 
under the Act. 

(c) You must submit all petitions for 
temporary exemptions for new instal- 
lations in accordance with the proce- 
dure set out in Part 501 of these regu- 


’ lations. 


(d) The duration of any temporary 
exemption granted under this subpart 
shall be measured from the date that 
the installation is placed in service. 


§ 505.11 Lack of alternate fuel supply. 


(a) Eligibility. Section 211(a)(1) of 
the Act provides for a temporary ex- 
emption due to lack of an alternate 
fuel supply. To qualify you must dem- 
onstrate to the satisfaction of ERA 
that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec- 
essary to conform to the design and 
operational requirements of the new 
installation; 

(2) For the period of the proposed 
exemption, the cost of using such a 
supply would substantially exceed the 
cost of using imported petroleum as 2 
primary energy source as defined in 
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-§ 505.5 (Cost Calculation) of these reg- 
ulations; and 

(3) You will be able to comply with 
the applicable prohibitions of these 
regulations at the end of the proposed 
exemption period. 

(b) Evidence required in support of a 
petition. In order to submit an .ade- 
quate petition for review by ERA you 
must include in your Fuels Decision 
Report the following substantial evi- 
dence to corroborate the above re- 
quirements: 

(1) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter- 
nate fuels you considered. 

(2) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli- 
cable prohibitions; 

(3) A description of the detailed 
design requirements for the new in- 
stallation as specified by the purchas- 
er, including capacity, alternate fuel 
capability, and all other specifications; 

(4) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new installation; 

(5) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics which could 
be used by the new installation, in- 
cluding bid requests and/or advertise- 
ments for supply contracts and re- 
sponses thereto, as well as any other 
arrangements you attempted to make 
to secure supplies; 

(6) Evidence of the contracts or 
other arrangements you have made to 
insure a reliable and adequate supply 
of an alternate fuel at the end of the 
proposed exemption; and 

(7) All data required by §505.5 (Cost 
Calculation) of these regulations nec- 
essary for computing the cost calcula- 
tion formula. 

{c) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§505.9 of these regulations simulta- 
neously with submission of your peti- 
tion in order to satisfy ERA require- 
ments for petition adequacy. You 
must submit an updated compliance 
plan as required by §505.9 of these 
regulations and as required by the 
terms of any order granting an exemp- 
tion under this subpart. 

(d) Duration. This temporary ex- 
emption, taking into account any ex- 
tensions or renewals, may not exceed 
ten years. 


$505.12 Site Limitations. 

(a) Eligibility. Section 211(a)(2) of 
the Act provides for a temporary ex- 
emption due to a site limitation. To 
qualify you must demonstrate, to the 
satisfaction of the ERA, that one or 
more of the following specific physical 
limitations relevant to the location or 
operation of your installation exist 
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which, despite your diligent good faith 
efforts, cannot be overcome before the 
end of the proposed exemption period: 

(1) Alternate fuels would be inacces- 
sible as a result of a specific physical 
limitation relevant to the location or 
operation of the proposed installation; 

(2) Transportation facilities for al- 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using or storing an alternate fuel 
would be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un- 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper- 
ation of the proposed installation 
using an alternate fuel. 

(b) Evidence to be submitted in sup- 
port of the petition. To submit an ade- 
quate petition for review by ERA, you 
must include in your Fuels Decision 
Report the following substantial evi- 
dence to corroborate the above crite- 
ria: 

(1) Evidence that the site limitation 
is a physical limitation, and not a re- 
quirement of a Federal, state, or local 
law which could be the basis of an ex- 
emption under § 505.26 (State or local 
requirements); 

(2) Evidence that alternative means 
for overcoming the specific site limita- 
tions were considered, with a detailed 
description of the efforts made to 
overcome the site limitations set out in 
your petition; 

(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed; 

(4) Evidence of the contracts or 
other arrangements you have made to 
insure that the site limitation will be 
overcome and that you will comply 
with the prohibitions at the end of the 
proposed exemption period. Examples 
of evidence relevant to establishing a 
site limitation for purposes of a tem- 
porary exemption are as follows: 

(i) Detailed documentation of im- 
pediments, including rights-of-way 
problems, site diagrams, maps of the 
surrounding areas and other items es- 
sential to the showing of a site limita- 
tion; 

(ii) Identification of transportation 
facilities relevant to the specific site of 
the installation and a demonstration 
why existing transportation facilities 
cannot be utilized or new facilities 
constructed; 

(iii) Copies of bid requests, advertise- 
ments and general efforts made to 
secure alternative transportation fa- 
cilities; 

(iv) Identification of potential alter- 
nate fuel storage locations within a 
reasonable geographic area surround- 
ing the proposed installation; 


(v) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with the 
specific installation; 

(vi) A specific listing of all equip- 
ment necessary and not currently 
available to properly handle alternate 
fuel; 

(vii) Copies of bid requests, adver- 
tisements and general efforts made to 
secure alternative fuel storage facili- 
ties; 

(viii) Copies of quotes from bona fide 
suppliers, indicating lead times for 
purchase and installation of required 
ancillary storage or handling equip- 
ment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
to preperly control and dispose of 
waste; 

(x) Identification of potential alter- - 
nate waste disposal locations within a 
reasonable geographic area surround- 
ing the proposed installation; 

(xi) A description of efforts made to 
secure offsite disposal areas, including 
the cost of acquisition of the sites, 
transportation facilities and waste 
handling costs involved in their use; 
and ‘ 

(xii) Copies of bid requests, adver- 
‘tisements, and general efforts made to 
secure waste control and disposal 
equipment. | 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and §505.9 of these regulations simul- 
taneously with submission of your pe- 
tition to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re- 
quired by § 505.9 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(d) Duration. This temporary ex- 
emption, taking into account any ex- 
tensions and renewals, may not exceed 
5 years. 


§ 505.13 Inability to comply with applica- 
ble environmental requirements. 

(a) Eligibility. Section 211(a)(3) of 
the Act provides for a temporary ex- 
emption due to an inability to comply 
with applicable environmental require- 
ments. To qualify you must demon- 
strate in your Fuels Decision Report 
to the satisfaction of the ERA that de- 
spite diligent good faith efforts: 

(1) You will be unable to comply 
with the applicable prohibitions im- 
posed by the Act without violating ap- 
plicable Federal or State environmen- 
tal requirements as of the projected 
date of commencement of operation; 
and 

(2) You will be able to comply with 
the applicable prohibitions imposed by 
the Act by the end of the temporary 
exemption period. 
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(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A copy of any application which 
has been filed with EPA or a State 
agency for a permit to construct or op- 
erate the new installation; 

(2) A copy of the decision or action 
taken by EPA or a State agency with 
respect to the application for a permit 
to construct or operate the new instal- 
lation; 

(3) A detailed synopsis of the admin- 
istrative record of the proceedings by. 
ERA or the State agency for a con- 
struction or operation permit; 

(4) Copies of all technical studies 
that you have relied upon with regard 
to consideration of alternate fuels, pol- 
lution control equipment, offsets, var- 
iances, State Implementation Plan re- 
visions, and redesignations of Class 2 
areas to Class 3 areas; 

(5) Copies of requests for bids, re- 
sponses received, and contracts signed, 
if any, for an alternate fuel supply and 
for the purchase and installation of 
pollution control equipment; and 

(6) Copies of agreements made by 
you with the State or other companies 
for the acquisition of appropriate ‘off- 
sets.” If the agreement is conditioned 
upon the grant of a variance, State 
Implementation Plan revision or rede- 
signation of Class 2 areas, you must 
submit a letter from the State agency 
indicating when a proceeding to effec- 
tuate the agreement will take place. 

(c) A petition to ERA in absence of 
application to EPA. If you have not 
applied to EPA or a State agency for a 
construction or operation permit, you 
must submit to ERA: 


(1) Verification that the facility - 


cannot burn an alternate fuel on the 
date of commencement of operations 
in compliance with all applicable air 
pollution control requirements; and 

(2) Items required under paragraphs 
(b), (4), (5), and (6) above. 

(d) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and § 505.9 of these regulations simul- 
taneously with submission of your pe- 
tition to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re- 
quired by §505.9 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(e) Duration. This temporary ex- 
emption taking into account exten- 
sions and renewals, may not exceed 5 
years. 


§ 505.14 Future use of synthetic fuels. 


(a) Eligibility. Section 211(b) of the 
Act provides for a temporary exemp- 
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tion based upon the future use of syn- 
thetic fuels. To qualify you must dem- 
onstrate to the satisfaction of ERA 
that: 

(1) You will be able to comply with 
the applicable prohibitions imposed by 
the Act at the end of the proposed ex- 
emption period by the use of synthetic 
fuel as a primary energy source in 
your installation; and 

(2) That you will not be capable of 
complying with the applicable prohibi- 
tions imposed by the Act by using an 
alternate fuel in your installation 


before the end of the proposed exemp- . 


tion period. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Copies of economic and technical 
feasibility studies pertaining to the 
use of synthetic fuels by your installa- 


‘tion; 


(2) Reliable evidence of the financial 
commitments you have made to con- 
struct, operate, and maintain equip- 
ment which will use synthetic fuel as 
the primary energy source at the end 
of the proposed exemption period; 

(3) Copies of bid requests, advertise- 
ments, contracts and/or other agree- 
ments relating to the production, pur- 
chase, and transportation of synthetic 
fuel; and 

(4) Information with regard to per- 
mits that may be required by Federal 
or State agencies for the construction 
and operation of an installation using 
synthetic fuels. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§505.9 of these regulations simulta- 
neously with submission of your peti- 
tion to satisfy ERA requirements for 
petition adequacy. You shall submit 
an updated compliance plan as re- 
quired by §505.9 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(ad) Duration. This temporary ex- 
emption may be granted for a period 
of up to 5 years and may be extended 
for an additional 5 years, but so ex- 
tended may not exceed 10 years. 


§ 505.15 Public interest exemption. 


(a) Eligibility. Section 211(c) of the 
Act provides for a temporary public in- 
terest exemption. To qualify you must 
demonstrate to the satisfaction of 
ERA that: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act, except in extraordinary cir- 
cumstances, during the period for 
which exemption is requested, but 
that the installation will be capable of 
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complying at the end of the proposed 
exemption period; 

(2) You are not eligible for any other 
temporary exemption contained in sec- 
tion 211 of the Act; and 

(3) The granting of the exemption 
request would be in accord with the 
purposes of the Act and would be in 
the public interest. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
substantial evidence to corroborate 
the above requirements. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and § 505.9 of these regulations simul- 
taneously with submission of your pe- 
tition to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re- 
quired by §505.9 of these regulation 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(d) Duration. This temporary ex- 
emption, taking into account exten- 
sions and renewals, may not exceed 5 
years. 


§ 505.16 The use of petroleum. 


(a) Eligibility. This exemption is de- 
signed to afford installations subject 
to the prohibitions imposed by section 
202 of the Act, an opportunity for 
relief prior to the date that regula- 
tions become final. Section 211(d) of 
the Act provides for a temporary ex- 
emption for the use of petroleum 
which may be granted in certain cases, 
as described below. Petitions filed for 
this exemption will be deemed to be a 
petition for a mixtures exemption 
after the effective date of the final 
regulations and will be received by 
ERA under § 505.28 of this Title (mix- 
tures). To qualify for this exemption, 
you must demonstrate to the satisfac- 
tion of ERA that: 

(1) The installation does not have 
nor will it acquire a design capacity of 
consuming any fuel at a heat input 
rate in excess of 300 MMBtu’s per 
hour; 

(2) The installation will utilize alter- 
nate fuels for at least 75 percent of 
the annual fuel heat input upon expi- 
ration of the temporary exemption; 

(3) An expedited granting of a tem- 
porary exemption permitting the use 
of petroleum is necessary, and that 
you cannot reasonably wait until final 
regulations are promulgated; and 

(4) You would reasonably be entitled 
to a temporary exemption on some 
other basis and that you will apply for 
that exemption in a manner timely 
enough to afford resolution prior to 
expiration of this temporary exemp- 
tion. 
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(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuel Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Description of the detailed design 
requirements for the new installation 
as indicated in the purchaser’s design 
specifications, including capacity, al- 
ternate fuel capabilities, and other ap- 
propriate specifications; 

(2) Evidence of binding contracts, 
State construction permits, or other 
arrangements you have made to insure 
that an alternate fuel will be utilized 
for at least 75 percent of the annual 
fuel heat input of the unit at the end 
of the proposed exemption period; 

(3) Documentation of the rationale 
for the need for an expedited approval 
of a temporary exemption prior to the 
date final regulations become effec- 
tive; and 

(4) Description of the impact if the 
exemption request were denied. 

(b) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and §505.9 of these regulations is re- 
quired simultaneously with submission 
of your petition in order to satisfy 
ERA requirements for petition ade- 
quacy. You must submit an updated 
compliance plan as required by § 505.9 
of these regulations and as required by 
the terms of any order granting an ex- 
emption under this subpart. — 

(c) Duration. This temporary ex- 
emption, taking into account exten- 
sions and renewals, may not exceed 5 
years. 


Subpart D—Permanent Exemptions for New 
‘MFBI's 


§505.20 Purpose and scope. 


(a) This subpart implements the pro- 
visions contained in Section 211 of the 
Act with regard to permanent exemp- 
tions for new major fuel burning in- 
stallations. 

(b) This subpart establishes the cri- 
teria and standards which owners or 
operators of new installations who pe- 
tition for a permanent exemption 
must meet to sustain their burden of 
proof under the Act. 

(ce) You must submit all petitions for 
permanent exemptions for new instal- 
lations in accordance with the proce- 
dures set out in Part 501 of these regu- 
lations. 


§ 505.21 Lack of alternate fuel supply for 
the first 10 years of useful life. 


(a) Eligibility. Section 212(a)(1)(A) 
(i) of the Act provides for a permanent 
exemption due to lack of an adequate 
and reliable supply of alternate fuel 
during the first 10 years of useful life 
of the new installation. To qualify you 
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must defnonstrate to the satisfaction 
of ERA that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the qualify nec- 
essary to conform to the design and 
operational requirements of the new 
installation; and 

(2) Such a supply will no be availa- 
ble within the first 10 years of useful 
life of the new installation. 

(b) Evidence in support of a peti- 
tion. In order to submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli- 
cable prohibitions; 

(2) A description of the detailed 
design requirements for the new in- 
stallation as specified by the purchas- 
er, including capacity, alternate fuels 
capability, and all other pertinent 
specifications. 

(3) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new installation; 

(4) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics which could 
be used by the new installation; 

(5) Evidence that you solicited at 
least 3 bids from at least 25 percent of 
the supplier market for an adequate 
and reliable supply of alternate fuel, 
including bid requests and/or adver- 
tisements for supply contracts and all 
responses you received, as well as any 
other arrangements you attempted to 
make to secure supplies;and _ 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter- 
nate fuel you considered, including a 
discussion of how you made your as- 
sessment that an adequate and reli- 
able supply of the quality of fuel 
needed would not be available within 
the first 10 years of useful life of the 
new installation. 


§ 505.22 Lack of alternate fuel supply at a 
cost which does not substantially 
exceed the cost of using imported pe- 
troleum. 


(a) Eligibility. Section 212(a)(1)(A) 
(ii) of the Act provides for a perma- 
nent exemption due to lack of an al- 
ternate fuel supply at a cost which 
does not substantially exceed the cost 
of using imported oil. To qualify you 
must demonstrate to the satisfaction 
of ERA that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec- 
essary to conform to design and oper- 
ational requirements of the new instal- 
lation; and 


(2) The cost of using such & supply 
would substantially exceed the cost of 
using imported petroleum as a prima- 
ry energy source, as defined in § 505.5 
(Cost Calculation) of these regulations 
during the useful life of the new in- 
stallation. 

(b) Evidence in support of a peti- 
tion. In order to submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli- 
cable prohibitions; 

(2) A description of the detailed 
design requirements for the new in- 
stallation as specified by the purchas- 
er, including capacity, alternate fuels 
capability, and all other pertinent 
specifications; 

(3) A description of the specific fuels 
characteristics of all of the fuels 
which can be used by the new installa- 
tion. 

(4) Evidence that you sought the full 
range of alternate fuels and fuel char- 
acteristics which could be used by the 
new installation, including bid re- 
quests, and/or advertisements for 
supply contracts, all responses you re- 
ceived, as well as any other arrange- 
ments you attempted to make to 
secure supplies; 

(5) All data required by §505.5 of 
these regulations (Cost Calculation) 
necessary for computing the cost cal- 
culation formula; and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter- 
nate fuel you considered. 


$505.23 Site limitations. 


(a) Eligibility. Section 211(a)(2) of 
the Act provides for a permanent ex- 
emption due to a site limitation. To 
qualify you must demonstrate to the 
satisfaction of the ERA that, despite 
good faith efforts: 

(1) Alternate fuels would be inacces- 
sible as a result of a specific physical 
limitation to the location or operation 
of the proposed installation; 

(2) Transportation facilities for al- 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using, or storing alternate fuels would 
be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un- 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper- 
ation of the proposed installation 
using an alternate fuel and that these 
limitations cannot be reasonably ex- 
pected to be overcome within 5 years 
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after the commencement of oper- 
ations. 


(b) Evidence to be submitted in sup- . 


port of the petition. In order to submit 
an adequate petition for review by 
ERA, you must include in your Fuels 
Decision Rationale the following sub- 
stantial evidence to corroborate the 
above criteria: 

(1) Evidence that the site limitation 
is a physical limitation, and not a re- 
quirement of a Federal, State, or local 
law which could be the basis of an ex- 
emption under Section 505.26 (State 
or local requirements); 

(2) Evidence that alternative means 
for overcoming the specific site limita-_ 
tions were sought, with a detailed de- 
scription of the efforts made to over- 
come the site limitations set out in 
your petition; and 

(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed. Examples of evi- 
dence relevant to establishing: a site 
limitation for purposes of a permanent 
exemption are as follows: 

(i) Detailed documentation of im- 
pediments, including rights-of-way 
problems, site diagrams, maps of the 


surrounding areas and other items es-* 


sential to the showing of a site limita- 
tion; 

(ii) Identification of transportation 
facilities relevant to the geographic 
site of the installation and demonstra- 
tion showing why existing transporta- 
tion facilities cannot be utilized or new 
facilities constructed; 

(iii) Copies of bid requests, advertise- 
ments, and general efforts made to 
secure alternative transportation fa- 
cilities; 

(iv) Identification of potential alter- 
nate fuel storage locations within a 
reasonable geographic area surround- 
ing the proposed installation; 

(v) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with the 
specific installation; 

(vi) A specific listing of all equip- 
ment necessary and not currently 
available to properly handle alternate 
fuels; f 

(vii) Copies of bid requests, adver- 
tisements, and general efforts made to 
secure alternative storage facilities; 

(viii) Copies of quotes from bona fide 
suppliers, indicating lead times for 
purchase and installation for required 
ancillary storage or handling equip- 
ment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
to properly control and dispose of 
waste; 

(x) Identification of potential alter- 
nate waste disposal locations within a 
reasonable geographic area surround- 
ing the proposed powerplant; 

(xi) A description of efforts made to 
secure off site disposal areas, transpor- 


tation facilities, and waste handling 
costs involved in their use; and 

(xii) Copies of bid requests, adver- 
tisements, and general efforts made to 
secure waste control and disposal 
equipment. 


§ 505.24 Inability to comply with applica- 
bie environmental requirements. 


(a) Eligibility. Section 212(a)(1)C) 
of the act provides for a permanent 
exemption due to inability to comply 
with applicable environmental require- 
ments. To qualify you must demon- 
strate to the satisfaction of ERA that, 
despite good faith efforts, you cannot 
burn alternate fuels without violating 
applicable environmental  require- 
ments within 5 years after beginning 
operation by providing proof that EPA 
or the State has denied a construction 
permit and by providing the informa- 
tion requested below. 

(b) Evidence supporting petition. To 
submit an adequate petition for review 
by ERA, you must include in your 
Fuels Decision Report the following 
substantial evidence to corroborate 


_ the above requirements: 


(1) A copy of your construction 
permit application and all supporting 
documents filed with or subsequent to 
the application; 

(2) To the extent applicable, a copy 
of the EPA and/or State denial of 
your construction permit application; 

(3) A detailed synopsis of the admin- 
istrative record of the EPA and/or 
State permit proceedings; 

(4) Copies of reports examining envi- 
ronmental compliance of the facility 
including fuel use, pollution control 
equipment, availability of offsets, var- 
iances, SIP revisions, and redesigna- 
tions; and 

(5) Copies of requests for bids and 
responses received for fuel supply and 
pollution control equipment and 
copies of any correspondence on off- 
sets, variances, SIP revisions, and rede- 
signations. 

(c) Prepetition actions. (1) It is rec- 
ommended that you request a meeting 
with ERA and EPA or the State to dis- 
cuss options for complying with the 
prohibitions; and 

(2) You must also send a copy of 
your construction permit application 
at the same time you submit it to EPA 
or the State if you are applying for 
use of oil or gas as well as an alternate 
fuel. 


§ 505.25 Inability to obtain adequate capi- 
tal. 


(a) Eligibility. Section 212(a)1)(D) 
of the Act provides for a permanent 
exemption due to inability to obtain 
adequate capital. To qualify you must 
demonstrate to the satisfaction of 
ERA that— 

(1) If you are a part of an existing 
consolidated corporation, the differ- 
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ence in cost between your proposed fa- 
cility and an alternate fuel facility is 
equal to or greater than 25 percent of 
the averge annual investment expendi- 
tures for the past three years of the 
consolidated corporation of which you 
are a part; or 

(2) If you are a new business firm, 
not a part of a consolidated corpora- 
tion, despite good faith efforts that 
you cannot obtain the additional capi- 
tal required for an alternate fuel fa- 
cility beyond that required for your 
proposed facility. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
supporting documentary evidence to 
corroborate the foregoing require- 
ments. The evidence should include 
but not be limited to the following in- 
formation: 

(1) If you are a part of an existing 
consolidated corporation, 3-year sum- 
mary of the financial record of the 
consolidated corporation, as indicated 
by the standard financial indicators 
including cash earnings and dividend 
records; time interest coverage ratios; 
price-earnings ratios; market to book 
value ratios; and all investment ex- 
penditures. 

(2) If you are a new business firm: 

(i) Relevant records pertaining to 
your specific efforts to raise capital as- 
sociated with your proposed facility. 

(ii) Your financial statement. 


§ 505.26 State or local requirements. 


(a) Eligibility. Section 212(b) of the 
Act provides for an exemption due to 
State or local requirements. To qualify 
you must demonstrate to the satisfac- 
tion of the ERA that: 

(1) With respect to the proposed site 
of the installation, the operation or 
construction of the new installation 
using an alternate fuel is infeasible be- 
cause of a State or local requirement 
other than a building code, nuisance 
or zoning law; 

(2) You have, in good faith, attempt- 
ed unsuccessfully to obtain a variance 
from the State or local requirement or 
have demonstrated why none is availa- 
ble; 

(3) The granting of the exemption 
would be in the public interest and 
would be consistent with the purposes 
of this title; and 

(4) You are ineligible for a perma- 
nent exemption based on lack of alter- 
nate fuel supply, site limitations, envi- 
ronmental requirements, or inability 
to obtain adequate capital. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA, you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 


(1) A copy of the pertinent State or 
local requirement with its citation and 
its legislative history; 

(2) The identification and location of 
the administrative body which imple- 
ments the requirement; 

(3) A description of your attempts to 
obtain a variance from the require- 
ments; 

(4) A description of any activities — 
you were involved in pertaining to the 
enactment of the requirement; 

(5) A description of equipment, pro- 
cedures, advance planning time and 
costs necessary to comply with the re- 
quirement; 

(6) A detailed description of why 
compliance is infeasible; 

(7) The impact upon you and/or 
your local community, if any, should 
your petition be denied; 

(8) An explanation of the reasons 
why granting this exemption would be 
in the public interest; and . 

(9) An analysis of why you cannot 
qualify for any of the exemptions 
listed in paragraph (a)(4) above. 


§ 505.27 Cogeneration. 


fa) Eligibility. Section 212(c) of the 
Act provides for a permanent exemp- 
tion for cogeneration. To qualify you 
must. demonstrate to the satisfaction 
of ERA at least the following mini- 
mum criteria: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; 

(2) That there are economic and 
other benefits of congeneration with 
petroleum or natural gas none of 
which are obtainable through the use 
of an alternate fuel. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de- 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter- 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi- 
tations, environmental requirements, 
or inability to raise adequate capital; 

(2) Purchaser’s design specifications 
for the new unit; 

(3) An engineering description of the 
system, including proposed output and 
uses thereof, with sufficient detail to 
insure that the unit qualifies as a co- 
generation facility; 

(4) A detailed economic and engi- 
neering analysis demonstrating the 
benefits of cogenerating with petro- 
leum or natural gas and demonstrat- 
ing that these benefits are not obtain- 
able through the use of alternate 
fuels; 
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(5) A comparison of the total oil and 
gas consumption by the proposed co- 
generation project and the best feasi- 
ble alternative, including the effect on 
oil or gas used by the installation or 
by other affected parties; and 

(6) An analysis of the immediate and 
long-term economic impacts on parties 
not directly involved in the project. 


§ 505.28 Permanent exemption for certain 
fuel mixtures containing natural gas or 
petroleum. 


(a) Eligibility. Section 212(d) of the 
Act provides for a permanent exemp- 
tion for certain fuel mixtures. To qual- 
ify you must demonstrate to the satis- 
faction of ERA that: 

(1) You propose to use a mixture of 
natural gas or petroleum and an alter- 
nate fuel as a primary energy source; 

(2) You are not capable of complying 
with the applicable prohibitions im- 
posed by the Act; and 

(3) The amount of petroleum or nat- 
ural gas you propose to use in the mix- 
ture will not exceed the minimum per- 
centage of the total Btu heat input 
needed to maintain operational reli- 
ability consistent with maintaining a 
reasonable level of fuel efficiency. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A complete description of the 
fuel mixture, component elements of 
the mixture, and percentage of each 
component to be utilized; 

(2) The purchaser’s design specifica- 
tions for the unit for which you are 're- 
questing an exemption; - 

(3) An engineering assessment of the 
proportions of petroleum or natural 
gas needed to maintain operational re- 
liability and an adequate level of fuel 
efficiency; and 

(4) Documentary evidence which 
demonstrates that you have consid- 
ered the use of alternate fuels as a pri- 
mary energy source. You must include 
a description of the supply alterna- 
tives you considered, the cost and 
availability of each alternate fuel con- 
sidered, and the factors important in 
your decision to reject the use of an al- 
ternate fuel as a primary energy 
source. 

(c) Reporting requirement. If the ex- 
emption is granted, you must submit 
an annual report to ERA certifying 
that the affected units have used no 
more than the percentage of oil or 
natural gas specified in the exemption 
order. The certification shall be ex- 
ecuted by your chief executive officer. 


§ 505.29 Emergency purposes. 

(a) Eligibility. Section 212(e) of the 
Act provides for a permanent exemp- 
tion for emergency purposes. To quali- 


fy you must demonstrate to the satis- 
faction of ERA that: 

(1) You are unable to comply with 
applicable prohibitions imposed by the 
Act; . 

(2) You will operate and maintain 
the installation for emergency pur- 
poses only. 

(b) Definition. For the purposes of 
this permanent exemption, an emer- 
gency exists when operation is neces- 
sary for (1) plant protection, or (2) the 
preservation of human health, includ- 
ing services to hospitals, public trans- 
portation facilities, sanitation, water 
supply and pumping, or other essen- 
tial services. Secondary services which 
support essential services are ex- 
cluded. 

(c) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
coroborate the above requirements: 

(1) Certification executed by the 
Chief Executive Officer stating that 
emergency operation under the provi- 
sions of this exemption will occur only 
when plant protection or the preserva- 
tion of human health is required; 

(2) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de- 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter- 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi- 
tations, environmental requirements, 
inability to raise adequate capital, cer- 
tain State or local requirements, or 
other reasons which would preclude 
the use of an alternate fuel; 

(3) An estimate of the emergency 
generating capacity required for the 
first three 12-month periods of exempt 
operation to be used for plant protec- 
tion and for preservation of human 
health; 

(4) A list of specific uses described 
by the terms plant protection and 
preservation of human health, is pro- 
vided in paragraph (b) above; 

(5) The total emergency generating 
capacity for which exemption is re- 
quested; and 

(6) Identification and description of 
previous exemptions, if any, granted 
under the provisions of this section. 

(d) Reporting requirement. At the 
end of each 12-month period from the 
effective date of the exemption you 
must report to ERA the monthly and 
annual total generating capacity used 
and amounts generated under the pro- 
visions of this exemption with a de- 
scription of the purposes of use. 


§ 505.30 Product or process requirements. 

ERA has made a preliminary deter- 
mination that this exemption (section 
212(i) of the Act) applies solely to cer- 
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tain nonboiler categories. These cate- 
gories are not subject to the statutory 
prohibitions against petroleum and 
gas usage, although the Act does pro- 
vide ERA with the discretionary au- 
thority to promulgate rules prohibit- 
ing oil and gas use by these categories 
of nonboilers. ERA does not intend to 
issue rules pertaining to those categor- 
ical prohibitions at this time. There- 
fore, we do not now interid to issue 
regulations governing the eligiblity 
and evidence requirements for grant- 
ing this exemption. 


$505.31 Scheduled equipment outages. 


(a) Eligibility. Section 212(j) of the 
Act provides for a permanent exemp- 
tion to meet scheduled equipment 
out<ages. To qualify you must demon- 
strate to the satisfaction of ERA that: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; 

(2) Your routine maintenance sched- 
ule does not permit continuing oper- 
ation: unless ERA grants this exemp- 
tion and the reasons why; and 

(3) The pertinent unit will be used 
only during those periods when other 
units are not in operation for reason 
of scheduled outage. 

(b) Evidence required in support of a 
petition. To submit an adequate peti- 
tion for review by ERA you must in- 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A schedule of operation for the 
pertinent unit estimating the number 
of hours per year and fuel consump- 
tion for projected use during the first 
12 months of operation after com- 
mencement of operation; 

(2) A description of the maintenance 
schedule for all units located at the fa- 
cility specifically identifying those 
units at the facility which will be out 
of service for scheduled maintenance 
at times when the unit for which the 
exemption is requested, is operating; 
and 

(3) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de- 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter- 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi- 
tations, environmental requirements, 
inability to raise adequate capital, or 
certain State or local requirements. 

(c) Reporting requirement. ERA will 
rely upon the schedule of operation of 
the unit submitted with the petition 
as the permanent schedule for exempt 
use. You must notify ERA in advance 
of any changes to this schedule. 


APPENDIX—DRAFT REGULATORY ANALYSIS— 
PROPOSED RuLES To IMPLEMENT PROVI- 
SIONS OF THE POWERPLANT AND INDUSTRIAL 
FuEL UsE Act 


I. INTRODUCTION 


The Economic Regulatory Administration 
(ERA) of the Department of Energy (DOE) 
is proposing rules to implement provisions 
of the Powerplant and Industrial Fuel Use 
Act (FUA). The Act contains prohibitions 
on the use of petroleum and natural gas and 
provides certain exemptions from the prohi- 
bitions. 

The Act contains the following provisions 
restricting oil and natural gas use: 

It prohibits use of petroleum or natural 
gas in new facilities; 

It prohibits building new electric power- 
plants that cannot burn coal or other alter- 
nate fuels; 

It forbids use of natural gas as a primary 
energy source in existing electric power- 
plants after January 1, 1990; 

It bans natural gas use by existing power- 
plants before January 1, 1990, unless that 
fuel was used by a powerplant as a primary 
energy source during 1977; 

It provides that where a powerplant has 
historically used natural gas, it cannot con- 
sume any greater proportion of the fuel 
than in the past; and 

It provides DOE with authority to issue 
rules or orders prohibiting existing facilities 
from using petroleum or natural gas and 
from using excessive amounts of petroleum 
or natural gas in mixtures. 

FUA authorizes DOE to exempt.a power- 
plant or an installation from the statutory 
or discretionary prohibitions. The exemp- 
tions cover certain physical, economic, envi- 
ronmental, and legal factors that preclude 
compliance with the prohibitions. The pro- 
posed rules establish criteria that must be 
met to obtain an exemption. The burden of 
proof of demonstrat: that an exemption 
is warranted rests on the petitioner request- 
ing the exemption and not on DOE. 


II. POLICY OBJECTIVES 


FUA is an integral part of the National 
Energy Act (NEA) and represents an expan- 
sion of the authority contained in the 
Energy Supply and Environmental Coordi- 
nation Act of 1974 (ESECA). The primary 
purpose of FUA is to minimize the use of pe- 
troleum and natural gas in industrial and 
electric utility boilers. By minimizing the 
use of scarce fuels in boilers, use of all alter- 
nate fuels, not only coal, is encouraged. A 
shift from consumption of scarce fuels to 
more abundant domestic resources furthers 
the goal of national energy self sufficiency 
and its attendance benefits of reducing the 
vulnerability of the United States to energy 
supply interruptions and improving the bal- 
ance of payments. 

The policy objectives for implementing 
this program follow from the Act. Most im- 
portant is to prohibit or minimize the use of 
oil or natural gas, and second, where oil or 
natural gas must be used, to insure that it is 
used efficiently. Therefore ERA intends to 
administer the Act in a stringent manner 
calling on American industry to utilize its 
ingenuity and expertise to develop and use 
technologies for using alternate fuels. 


III. IMPACT ANALYSIS OF PROPOSED 
REGULATIONS 


The quantitative impacts of policy alter- 
natives availabie to ERA in implementing 
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the’ Fuel Use Act were assessed by the 
Energy Information Administration (ELA), 
DOE, at the request of ERA. Their findings 
are presented in an analysis memorandum, 
“Analysis of Proposed DOE Regulations Im- 
plementing the Powerplant and Industrial 
Fuel Use Act’, AM/EI/79-07. The memo- 
randum can be obtained from: Energy Infor- 
mation Administration Clearinghouse, 1726 
M Street NW., Room 210, Washington, D.C. 
20461, 202-634-5641. 

The analysis focuses on three key policy 
alternatives that are discussed in section IV. 
The following subsections provide an over- 
view of some aspects not captured by the 
forecasts and the highlights of the regula- 
tory program’s estimated impact on nation- 
al energy consumption and imports. 


Forecasting considerations 


Forecasts of the impact of regulations are 
highly dependent upon the structure of the 
models used to produce the forecasts and on 
the assumptions incorporated in the cases 
examined. As a result some of the benefits 
of implementing FUA regulations may not 
be evident from the quantitative forecasts 
and are instead discussed qualitatively in 
this section. 

Savings of oil and gas attributable to im- 
plementing FUA are measured from a base 
case without FUA. The base is predicated 
upon firms selecting the most economic 
energy source. However, there may be in- 
stances where a firm may not do this. For 
example, a utility which is having difficulty 
obtaining rate increases may prefer to con- 
struct a less capital intensive plant even 
though the generation costs over the life of 
the plant may be slightly greater than for a 
more capital intensive plant. An industrial 
firm may prefer to burn oil or gas, rather 
than coal, even at a slightly higher cost be- 
cause these are cleaner fuels and enhance 
the corporate image as a good neighbor. In 
these cases a regulatory program reinforces 
the market mechanism and insures that 
there will not be backsliding from the base 
case forecasts. 

Similarly, the base case may be over opti- 
mistic in terms of coal consumption since 
the forecasts do not take into account the 
level of risk and uncertainty of using one 
fuel as opposed to another. Users often per- 
ceive coal burning and nuclear powerplants 
as presenting greater uncertainties than oil 
or gas burning. The construction lead times 
are longer and capital outlays are greater 
resulting in a potential for escalation in 
project costs. Further, in some geographic 
areas where coal has not recently or has 
never been burned there may be consider- 
able hesitation in initiating its use. The im- 
plementation of FUA will greatly reduce the 
role of uncertainty in fuel burning deci- 
sions. 

It is likely that the program will encour- 
age the introduction of new technology to 
burn conventional alternate fuels and en- 
courage the introduction of new energy 
sources. Since coal is the most abundant al- 
ternate energy source most firms subject to 
the prohibitions of the Act will elect to burn 
coal. With greatly increased direct coal use 
improved methods of burning will develop, 
commercialization of those methods, such 
as fluidized bed combustion, will occur, and 
an experienced coal industry labor force will 
expand. The Act will also encourage re- 
search and the commercialization of other 
alternate energy sources such as solid waste, 
gasified coal, and solar energy. 


In addition to the factors described above 
that are not accounted for in the model, and 
therefore not the forecasts, two significant 
assumptions were made which must be kept 
in mind when interpreting the forecasts. 
First, it was assumed that world oil prices in 
constant dollars would not increase. If it 
had instead been assumed that world oil 
prices in constant dollars will increase, 
market forces would tend to cause a reduc- 
tion in oil and gas consumption that is oth- 
erwise attributed to the regulatory program. 

Secondly, most of the policy alternatives 
in implementing FUA were analyzed with- 
out the other portions of the National 
Energy Act. When the natural gas pricing 
provisions of NEA are included the com- 
bined oil and gas savings attibutable to FUA 
tend to decline, but oil imports are further 
reduced. This extra reduction in oi] imports 
occurs because the NEA gas pricing provi- 
sions eliminate the distinction between in- 
terstate and intrastate gas markets, and 
some of the gas freed up by FUA is deliv- 
ered to interstate markets where it substi- 
tutes for oil, rather than remaining in the 
ground awaiting demand from the intra- 
state market. To the extent possible the 
analysis presented in this summary is based 
upon EIA’s analysis including the natural 
gas pricing provisions or an interpretation 
of impacts that would occur had the natural 
gas pricing provisions been included 
throughout. 


Energy impact of implementing FUA 


The oil and natural gas savings from im- 
plementing FUA are estimated to be about 
450 thousand barrels a day (MBD) oil equiv- 
alent in 1985 and about 650 MBD oil equiva- 
lent in 1990. Most of the savings are oil 
rather than natural gas. This occurs be- 
cause the price of natural gas rises with the 
implementation of the NEA gas pricing pro- 
visions so that firms with boilers large 
enough to be covered by the Act are less 
likely to choose natural gas even in the ab- 
sence of a regulatory program. 

Virtually all of the program savings are 
attributable to the industrial sector and not 
the utility sector. The relative cost of using 
coal as opposed to oil leads utilities to select 
construction of base load coal fired plants. 
However, industrial firms that have some- 
what lower utilization rates and face rela- 
tively higher coal prices and operations and 
maintenance costs may favor construction 
of oil fired plants. The regulatory program 
is effective in preventing much of this oil 
fired construction by the cost criteria it im- 
poses. 

By implementing FUA oil imports are ex- 
pected to decline by about 450 MBD in both 
1985 and 1990. Not all of the program sav- 
ings in 1990 translate into import reductions 
because natural gas consumption in the resi- 
dential and commercial sectors increases. 


Iv. POLICY ALTERNATIVES 


Three significant policy issues were select- 
ed for detailed analysis. They are the level 
of the index to be used in the comparative 
cost test, the extent to which discretionary 
prohibitions on existing units should be ex- 
ercised, and the extent to which types of 
proposed utility generating equipment 
should be considered in granting a reliabil- 
ity exemption. Each issue is discussed below. 


Indez level of the comparative cost test 


A facility shall be exempt from the prohi- 
bitions if it can be demonstrated that the 
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cost of using an alternate fuel substantially 
exceeds the cost of using imported petro- 
leum. The determination of what consti- 
tutes “substantially exceeds” is very impor- 
tant since most exemption requests will be 
evaluated under this criteria. ERA has used 
a level of 50 percent for illustrative pur- 
poses in its proposed regulations. ERA will 
designate an index in its final regulations 
that will probably be between 30 percent 
and 80 percent but may well be higher. 

The index level should be high consider- 
ing the purposes of the Act and the vari- 
ations in cost estimates. The primary objec- 
tive of the regulatory program is to reduce 
oil and gas consumption. This reduction is 
necessary to further the goal of national 
energy self sufficiency, reduce the vulner- 
ability of the United States to energy 
supply interrruptions, and to conserve gas 
and petroleum for the benefit of present 
and future generations. The importance of 
the goals and the legislative language, “‘sub- 
stantially exceeds”, indicate that use of a 
large percentage figure to capture social 
benefits is warranted. Also, the variation in 
cost estimates is so great as to render mean- 
ingless small differences in estimated costs. 

According to the model, using a cost index 


of 30 percent saves 650 MBD (oil equivalent) - 


of oil and natural gas in 1990. By increasing 
the index to 50 percent an additional 50 
MBD of oil and natural gas is saved. There 
are additional savings by increasing the 
index to 80 percent but they amount to less 
than 50 MBD. 

As noted earlier, the model attributes neg- 
ligible savings to the utility sector. However, 
according to the model, those savings would 
be captured if the index were 10 percent. 

At an index of 50 percent or 80 percent, 
most of the new industrial boilers and exist- 
ing coal capable boilers would not be 
exempted from the prohibitions on the 
basis of cost. Installations where the cost of 
using an alternate fuel would exceed the 
cost of using imported petroleum by more 
than 50 or &0 percent are likely to be small 
(less than 250 MMBtu/hour) and require a 
substantial amount of pollution control 
equipment. 

The total annualized cost in 1990 to di- 
rectly affected installations is estimated to 
be about $515 million (1975 dollars) with a 
30 percent index. By increasing the index 
from 30 percent to 50 percent the cost in- 


creases by $26 million, and by another $23. 


million by increasing the index from 50 per- 
cent to 80 percent. The costs represent the 
difference between burning coal versus oil 
or natural gas. The annualized costs are cal- 
culated by dividing the present value of the 
capital, operations and maintenance, and 
fuel costs by the sum of the present value 
discount factors. Because of this discounting 
calculation these costs cannot meaningfully 
be divided by program savings. 

The cost to the economy may be less than 
that to directly affected users to the extent 
that the oil and natural gas saved goes to 
consumers in the residential and commer- 
cial sectors who would otherwise have to use 
imported petroleum or synthetic natural 
gas. 


All units versus new units only 


The Act prohibits new facilities from 
using oil or natural gas. However, it grants 
DOE discretionary authority to issue prohi- 
bition orders to certain existing facilities. 
Generally these facilities must be alternate 
fuel capable; they must not require substan- 


tial physical modification or substantial der- 
ating to use coal or other alternate fuel; and 
the conversion must be financially feasible. 

The model considered only the impacts of 
direct solid coal burning by existing facili- 
ties. The analysis shows that oil and natural 
gas savings due to prohibiting existing units 
from burning oil or natural gas amounts to 
about 200 MBD oil equivalent in both 1985 
and 1990. 200 MBD represents approximate- 
ly 45 percent of total program savings in 
1985 and 30 percent in 1990. No additional 
units are converted between 1985 and 1900 
so the percentage reflects the changeover in 
capital stock where new units become rela- 
tively more important than today’s units in 
terms of fuel consumption. 

Virtually all the savings from existing fa- 
cilities are attributable to the industrial 
sector. ; 

The costs imposed on a directly affected 
installation will be about the same whether 
it is existing or new because both face the 
same comparison test. 

In terms of total annualized costs incurred 
by directly affected MFBI’s the impact 
among regions is somewhat more unequal 
when only new MFBI’s are subject to prohi- 
bitions. For example, in 1985 if only new 
MFBI’s were subject to prohibitions the 
MFBI’s in the Southwest would incur costs 
of $225 million (1975 dollars) which repre- 
sents 78 percent of the national cost. How- 
ever, if prohibitions are applied to existing 
as well as new units the eost incurred by the 
southwest increases to $261 million but this 
amount is about 71 pereent of the national 
cost. 


Type of egquipment—Utilities 


The Act provides an exemption for an oil 
or natural gas powerplants if the plant is re- 
quired to prevent an impairment of reliabil- 
ity of service. Although the exemption is a 
permanent exemption, the condition that it 
covers, reliability, is temporary in nature. 
The policy alternatives examined with re- 
spect to this exemption were favoring com- 
bustion turbine equipment in granting the 
exemption and disregarding the type of pro- 
posed equipment. 

The objectives in administering this ex- 
emption are to assure that adequate capac- 
ity is constructed so that brownouts will not 
occur, to minimize the use of oil and natural 
gas consumed under this exemption, and to 
provide incentives for adequate planning for 
construction of alternate fuel-fired plants to 
meet load requirements. 

The analysis assesses the trade off be- 
tween constructing less efficient generating 
units versus construction of more efficient 
units that would operate at higher capacity 
factors. A combusion turbine has a substan- 
tially higher heat rate than a combined 
cycle unit so it requires more oil to generate 
a kilowatt hour of electricity. However, due 
to its high operating costs it is one of the 
last units dispatched to meet electrical 
demand. The combined cycle unit, converse- 
ly, requires less oil to generate a kilowatt 
hour but its favorable economics tend to 
result in dispatching it to meet intermediate 
load demand and occasionally base load 
demand. 

The forecasts show that in 1985 oil-fired 
capacity will be constructed to meet the re- 
serve margin requirement since the lead 
time is not great enough to construct suffi- 
cient nuclear or coal fired capacity. By 1990 
lead times are great enough so that reliabil- 
ity is not a problem. 
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In the absence of a combustion turbine re- 
Striction, utilities would construct 7000 
megawatts (MW) of combined cycle capacity 
by 1985 to meet reliability requirements. In 
1985 operation of the combined cycles 
would save an additional 20 MBD of oil in 
the utility sector over the program cases 
presented earlier. 

However, the 7000 MW of combined cycle 
constructed through 1985 would be operat- 
ing to meet intermediate load demand in 
1990 whereas the distillate turbines would 
be operating to meet peak load demand. 
Further, most of the distillate turbines con- 
structed for reliability by 1985 displace tur- 
bines that would otherwise~have been con- 
structed between 1985 and -1990 to service 
peak load demand in 1990. Additional coal- 
fired capacity will be constructed to meet 
load requirements. The net result is that in 
1990 by restricting the reliability exemption 
to combustion turbines 100 MBD of oil is 
saved. Had the turbine restriction (or some 
equally effective substitute) not been incor- 
porated in all the program forecasts, utility 
oil consumption in 1990 would have been 
100 MBD higher than was shown in the pro- 
gram forecasts. 


V. MACROECONOMIC EFFECTS 


The annual impact on real GNP for any 
of the years 1978 through 1990 will not 
exceed a decline of about 0.1 of 1 percent of 
total predicted GNP, or approximately $1.6 
billion per year in an economy which is esti- 
mated to be about $2 trillion. 

The effect of the program on other ma- 
croeconomic variables such as the unem- 
ployment rate, the wholesale price index, 
and the consumer price index will be to in- 
crease them by an amount that is the same 
as or smaller than the impact on the GNP. 
For example, if the long-term base rate of 
inflation is 4 percent per year, this program 
would increase this rate to a maximum of 
4.1 percent. , 


VI. REASONS FOR SELECTING THE PREFERRED 
ALTERNATIVES 


ERA proposes to select an index as high 
as 80 percent or higher for the comparative 
cost test, pursue a prohibition order pro- 
gram for existing facilities, and favor con- 
struction of combustion turbines in granting 
the reliability exemption. These alterna- 
tives are preferred because they result in 
the greatest oil and natural gas savings 
which is the primary objective of the pro- 
gram. 

In light of national energy goals and the 
fact that corporate decisions do not conven- 
tionally include national costs of burning oil 
or natural gas, the costs associated with an 
index of 80 percent are not unreasonable. 
Further the costs could well be less than 
those indicated in the analysis because of 
the large variability of construction project 
estimates, Also, we intend to review and 
adjust the index from time to time as expe- 
rience dictates. 

By pursuing a prohibition program for ex- 
isting facilities large oil and gas savings can 
be achieved in a relatively short period of 
time. 

In adition to the scarce fuel savings direct- 
ly associated with favoring combustion tur- 
bines for the reliability exemption, the ap- 
proach provides the greatest incentive to 
utilities to adequately plan in advance for 
meeting load requirements with alternate 
fuel-fired plants. 


VII. LEGISLATIVE INITIATIVES 


The Fuel Use Act represents a significant 
advance in the effort to minimize oil and 
natural gas consumption in the industrial 
and utility sectors. Further measures may 
follow FUA. These measures may include 
broadening of FUA as well as initiatives 
that would complement and increase the ef- 
fectiveness of the oil and natural gas re- 
placement effort. 


(FR Doc. 78-32308 Filed 11-14-78; 11:51 am] 
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